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Abstract

A central task of climate justice is to agree upon a just distribution of the right to
emit greenhouse gases. According to the equal per capita shares view, the right to
emit should be divided equally between every inhabitant of Earth, since to emit is
to use up the resource of atmospheric absorptive capacity, and this is a resource to
which no one person has any stronger claim than any other. The fact that a significant
proportion of the Earth’s ability to absorb and sequester greenhouse gases actually
comes not from the atmosphere, but from terrestrial climate sinks that are located
within national borders, and that are therefore plausibly subject to legitimate ter-
ritorial claims, poses a serious challenge to the intuitive egalitarian simplicity of the
equal per capita shares view. A defence of this view, then, is tantamount to a defence
of the redistribution of terrestrial sink capacity, and therefore must involve either (1)
an argument against the legitimacy of territorial claims to terrestrial sink capacity,
or (2) an argument for why legitimate territorial claims to terrestrial sink capacity
should nevertheless be ignored in favour of an equal per capita distribution of emis-
sions shares. One strategy for doing so involves applying Charles Beitz’s resource
redistribution principle to terrestrial sink capacity. Some authors have argued that
this strategy will fail due to important differences between the nature of ‘conven-
tional’ natural resources, and the nature of a resource link climate sink capacity. In
this paper, I consider five arguments to this effect that seek to establish the legiti-
macy of territorial claims to terrestrial sink capacity. Respectively, they appeal to
attachment, identity, self-determination, improvement and fairness in order to do so.
I argue that each one either fails to establish the legitimacy of territorial claims to
terrestrial sink capacity, or, where they do plausibly establish legitimacy, they do so
in a way that renders them vulnerable to type-(2) objections that suggest territorial
claims to terrestrial sink capacity should nevertheless be ignored. I conclude that,
if one is willing to adopt the resource redistribution principle, a just distribution of
emissions shares need not respect territorial claims to terrestrial sink capacity.
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Introduction

At bottom, anthropogenic climate change is the result of greenhouse gases (GHGs)
being released into the atmosphere at a rate that exceeds the Earth’s capacity to
absorb and sequester those GHGs. The Earth’s capacity to do so is a function of (1)
the absorptive capacity of the atmosphere itself, and (2) the absorptive capacity of
terrestrial climate sinks, such as oceans, sediments, soil, land plants, ocean algae
and diatoms (Farmer and Cook 2013). Assuming that anthropogenic climate change
is to be mitigated by reducing the rate at which GHGs are emitted (as opposed to,
for instance, by finding ways to increase the Earth’s capacity to absorb and seques-
ter those GHGs by means of carbon dioxide removal technologies), then access to
a finite resource—absorptive capacity—for which the demand outstrips the supply,
must be distributed fairly between the emissions-producing inhabitants of Earth.!
One of the central ethical dimensions of humankind’s response to climate change,
then, is deciding upon the just distribution of emissions shares.

One particularly well-known view on what a just distribution of emissions shares
looks like is the equal per capita shares view (EPC). Proponents of this view argue
that the right to emit GHGs, and so the right to use up absorptive capacity, is to be
divided equally between every inhabitant of Earth. The EPC view has been widely
criticised from a number of angles, and by a number of authors.? But a particularly
devastating critique of the EPC view has been raised by Megan Blomfield (2013).
Blomfield points out that while an equal per capita division of atmospheric absorp-
tive capacity might be plausible on the basis that no one person has any greater
claim to the atmosphere than any other, this is insufficient to justify EPC emissions
since a large component of the Earth’s overall absorptive capacity comes from ter-
restrial carbon sinks that lie within existing national borders. Insofar as we might
think that the citizens of these sink-rich nations have a greater claim to their terres-
trial sink capacity than others do, that gives us reason to think some people will, in
fact, have a prima facie greater right to emit GHGs than others.

In this paper, I argue against Blomfield’s critique. My contention is twofold: (1)
I claim that the EPC proponent has several promising avenues for pushing back on
the legitimacy of territorial claims to terrestrial sink capacity, and (2) that even if the
EPC proponent must concede the legitimacy of those territorial claims, they never-
theless have pragmatic reasons to believe that those claims should not be reflected in
a just distribution of emissions shares. Though these two contentions do not consti-
tute a positive argument in favour of the EPC view, they do constitute a defence of
the EPC view against the threat of territorial claims to the climate sink.

! Strictly speaking, this would include both human and non-human inhabitants of Earth. For reasons of
space and simplicity, I shall focus only on human inhabitants here. Philosophers have acknowledged that
these questions of distributive justice concern non-human persons (e.g. Caney 2012, p. 291), though to
my knowledge no one in the philosophical literature has developed an account of how a just distribution
of emissions shares is affected by the inclusion of non-human persons.

2 For an informative review of the various objections to the EPC view, see §6.2 of Caney 2020.
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The lessons of this paper extend beyond EPC, however. The question of whether
territorial claims to terrestrial sink capacity are legitimate is one that every proposal
for how we should distribute emissions rights must engage seriously with. Insofar
as this paper provides a comprehensive overview of the arguments for the legiti-
macy of those territorial claims and finds them wanting, it potentially provides a
broader normative argument against the inclusion of territorial claims to terrestrial
sink capacity by any current or future proposal for how we should distribute emis-
sions rights. For expositional simplicity, and for consistency with the existing litera-
ture,® I will mainly discuss territorial claims to terrestrial sink capacity against the
backdrop of the EPC view, but the broader normative import of the paper should not
be forgotten.

The structure of the paper is as follows. I begin §2 by explicating the EPC view in
greater detail, discussing its putative justification (or lack thereof), before expound-
ing some of the more significant challenges that have been brought against it in the
philosophical literature. I close the section by laying out Blomfield’s critique. In §3,
I consider in turn five arguments in support of territorial claims to terrestrial sink
capacity that are supposed to undergird Blomfield’s attack on the EPC view. I argue
that each of them fails for either principled reasons (such that the legitimacy of those
claims themselves is in doubt) or for pragmatic reasons (such that the legitimacy of
those claims may nevertheless be insufficient to speak in favour of a just distribution
of emissions shares needing to respect territorial claims to terrestrial sink capac-
ity). Along the way, I address a number of objections to my arguments. By way of
conclusion, §4 takes stock of the consequences of these arguments, both for the EPC
view, and for emissions distributions more broadly construed.

Equal Per Capita Shares
For Equal Per Capita Shares

The starting point for EPC is typically the observation that the Earth’s atmosphere is
a global commons, i.e. a common pool resource to which every inhabitant of Earth
is a potential appropriator. This terminology is from Elinor Ostrom (1990; see also
Ostrom et al. 1994). We may say that a resource is a global commons when it has the
following two characteristic properties:

(1) Subtractability/Rivalry
When one appropriator uses a resource unit from a global commons, this
resource unit is no longer available for use by other appropriators. A global

3 The starting point for much of the existing literature on territorial claims to terrestrial sink capacity is
the observation that one of the premises of a common form of argument for the EPC view is false. I say
more about this in §2.
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commons is therefore exhaustible,* since it is possible for all available resource
units to be used up such that the entire resource is denied to others.
(2) Difficulty of Exclusion

It is either impossible or severely impractical to restrict access to the resource.
This may be for practical reasons (e.g. the prohibitively large cost of physically
fencing off the atmosphere), principled reasons (e.g. how would such fencing
off even be possible?) or for ethical reasons (e.g. access to clean air as a human
right). Thus, the resource is susceptible to free-riding, whereby appropriators’
use of the resource outweighs their contribution towards its upkeep, resulting in
‘supply-side provision problems’ (Ostrom et al. 1994, p. 14).

And when the potential appropriators from that resource are a// human beings.

Of course, in the case of climate change, emitters do not remove a piece of the
atmosphere itself. Instead, what the EPC proponent claims is removed are units
of atmospheric absorptive capacity:® by emitting GHGs, an appropriator uses up
a part of the atmosphere’s finite ability to absorb GHGs, not a part of the atmos-
phere itself. Thus, it is not the atmosphere that is the relevant resource but rather
the atmosphere’s absorptive capacity. But no matter—we may treat the atmosphere’s
absorptive capacity as coextensive with the atmosphere itself, such that the former
inherits the same subtractability/rivalry and difficulty of exclusion that is character-
istic of the atmosphere. It follows, then, the atmospheric absorptive capacity is itself
a global commons.’

From here, the argument for EPC consists of two steps.® First, it is argued that
the right to emit GHGs can be equated with the right to use up atmospheric absorp-
tive capacity. As we have seen, the resource that one uses up when one emits GHGs
is atmospheric absorptive capacity—or so it is claimed. The thinking, then, is that

4 Here I diverge slightly from Ostrom’s nomenclature, since she reserves ‘exhaustible’ for global com-
mons with no natural regenerative capacity. My use of the word ‘exhaustible’ includes temporarily
exhaustible resources.

5 Here I follow Blomfield (2013, p- 287).

6 Cf. Vanderheiden: “While the atmosphere itself is not something that can be parceled into shares and
allocated among the world’s people—there is, after all, only one atmosphere, which must be shared
among all the planet’s inhabitants—its capacity to absorb GHGs (a function that is technically per-
formed by terrestrial carbon sinks, which provide the planet’s respiratory functions of absorbing carbon
and emitting oxygen, but which for parsimony are called here atmospheric absorptive capacity) is some-
thing that can at least conceptually be so divided in the form of GHG emissions caps.” (2008 p. 79, my
empbhasis). It is interesting to note that Vanderheiden himself acknowledges the role of terrestrial sinks
here, going so far as to include them in talk of ‘atmospheric absorptive capacity’, but fails to acknowl-
edge that such sinks, unlike the atmosphere, are subject to a different set of ownership claims that cause
problems for his wider stance, as Blomfield (2013) rightly identifies.

7 Leigh Raymond (2008, p. 3) has noted that this usage does some violence to the idea of the commons
as originally conceived, since, on his view, the atmosphere is not collectively owned, but is rather beyond
ownership. This minor infelicity does not affect the argument for EPC.

8 My analysis glosses over the distinction between arguments for EPC access to the atmosphere and
arguments for EPC access to atmospheric absorptive capacity, since I take the first sort of argument to
be a coarse-grained version of the second—at least in the context of climate change. For a more detailed
discussion of the two, see Blomfield 2013, pp. 284-286.
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deciding upon the details of a just distribution of atmospheric absorptive capacity
looks like it will be sufficient to fix the details of a just distribution of emissions
shares. If atmospheric absorptive capacity is to be distributed on an EPC basis,
then it follows that the right to emit GHGs must also be distributed among potential
emitters on an EPC basis. And this is precisely what the second step of the EPC
argument states: that atmospheric absorptive capacity should be distributed among
potential appropriators on an EPC basis.’

One of the merits of the EPC view is its intuitive egalitarian simplicity. Indeed,
some of those who ultimately reject the EPC view acknowledge its appeal in this
regard (e.g. Margalioth and Rudich 2013, p. 194). But although some authors take
EPC rights to atmospheric absorptive capacity to be self-evidently fair, some have
offered a more considered defence. One prominent example is Steve Vanderheiden
(2008), who argues for EPC on the basis of a restricted version of Charles Beitz’s
(1979) resource redistribution principle (RRP). The original RRP is motivated by
Beitz’s observation that the Rawlsian argument for our moral obligation to redis-
tribute the advantages conferred by an unequal and morally arbitrary distribution of
natural talents in society applies equally well to natural resources, which are distrib-
uted in a similarly unequal and morally arbitrary fashion across the globe. In fact,
Beitz claims, the case for the redistribution of natural resources is stronger than the
case for the redistribution of natural talents on two counts: First, while it may be
argued that talents are attached to the person who possesses them, and therefore sus-
ceptible to prima facie ownership claims, the same is not true for natural resources,
which must be appropriated. Second, talents are liable to become intertwined with
a person’s identity, such that their redistribution might be thought to impinge on
personal identity. On the other hand, Beitz claims, resources ‘seem more like con-
tingent than necessary elements in the development of personality’ (1979, p. 139).
While resources may play a part in the development of personality, ‘they are not
there, as parts of the self, to begin with’ (p. 140).

Beitz’s RRP has received an enormous amount of attention, and many authors
have resisted its specific articulation of cosmopolitan egalitarianism.'” One chal-
lenge it faces is the fact that, for many conventional resources such as deposits of
precious metals or oil fields, redistribution stands in stark opposition to the princi-
ples of sovereignty. This challenge seems less acute in the case of the atmospheric
resource, however, because ‘unlike most other natural resources, there is no natural

° This second premise is often considered basic, or at least in need of little further justification. Peter
Singer (2010, p. 190), for instance, takes the principle that everyone has an equal claim to the atmos-
phere to be ‘self-evidently fair’, at least as a starting point, and Michael Grubb (1990) takes EPC access
to the atmosphere to be a basic moral principle, even without (explicit) recourse to the atmosphere’s sta-
tus as a global commons. For Grubb, EPC is justified by the simple moral fact that ‘every human has an
equal right to use the atmospheric resource’ (p. 83). Others have offered the justification that EPC access
to the atmosphere follows by virtue of the atmosphere’s status as a global commons. Anil Agarwal (2002,
p- 377) for instance, states that ‘the atmosphere is a common property resource to which every human
being has an equal right’. Similarly, Tom Athanasiou and Paul Baer (2002, pp. 74-75) take equal access
to common resources to be an essential requirement for equity, which is itself a ‘foundational’ ethical
principle.

10 For a compelling critique of Beitz’s arguments, see Caney 2005. See also Nine 2008.
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“distribution” of atmospheric space’ (Vanderheiden 2008, p. 103). As such, EPC
access to atmospheric absorptive capacity can be justified on the basis of a restricted
version of the RRP, which is intended to apply only to goods not physically located
within national borders."!

The argument for EPC thus takes the following schematic form:

P1 Emitting GHGs is equivalent to using up atmospheric absorptive capacity.

P2 The right to use up atmospheric absorptive capacity should be distributed on
an EPC basis.

C The right to emit GHGs should be distributed on an EPC basis.

Against Equal Per Capita Shares

The argument for EPC emissions shares has been resisted from a variety of angles.
These angles can be divided into principled and pragmatic types, with the former
resisting EPC on the grounds that it simply fails to constitute a desirable set of dis-
tributive principles, and the latter resisting EPC on the grounds that, even if it were
a desirable set of distributive principles, it remains unrealistic for pragmatic reasons
(Torpman 2019). Where principled objections question the soundness of the argu-
ment given above, pragmatic objections question whether the soundness of the argu-
ment is even sufficient to militate in favour of EPC. In this paper, I shall mostly be
concerned with principled objections to EPC. My aim in this section is to explicate
some of these principled objections and then, in subsequent sections, explore the
prospects for the EPC proponent’s rebuttal.

A range of principled arguments against EPC target the argument’s second prem-
ise. Some of these arguments deny that the relatively spartan justification given for
the EPC distribution of atmospheric absorptive capacity is sufficient. Thus, they
argue, the EPC proponent is yet to actually supply a compelling reason to accept
an egalitarian distribution of emissions rights (Caney 2012; Margalioth and Rudich
2013). Others focus on the fact that the position is predicated upon an overly isola-
tionist picture of egalitarianism, according to which the distribution of emissions
is—for some reason—a question to be settled independent of the wider context of
equality (Caney 2012). Egalitarians, Caney tells us, ‘believe that the “total package”
of goods should be equal: they do not believe that each item should be equalised’
(2012, pp. 265-266). We might believe that equality in the sense that matters (i.e.
with respect to health, prosperity, opportunity and so forth) can be achieved without
EPC access to atmospheric absorptive capacity. But believing this to be possible is,
ipso facto, to believe that egalitarianism does not necessitate EPC access to atmos-
pheric absorptive capacity. The EPC proponent is, of course, free to deny this—that

" Given that this is where Vanderheiden’s argument settles, one might question whether he has actually
provided any deeper justification for EPC than those who take it to be self-evident. As a putative justi-
fication of EPC, there is a sense in which Vanderheiden’s argument begs the question, since he simply
asserts that the atmosphere is something to which ‘no one has a valid claim to larger shares [...] than
anyone else’ (2008, p. 225). If this is supposed to be self-evident, then it is not entirely clear that his
argument is qualitatively different to Singer’s, for example.
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is, if they are free to believe that EPC access to atmospheric absorptive capacity in
particular is somehow essential for total package equality. But in that case, they
must be able to articulate why this is the case.

Though both of these are trenchant criticisms of the EPC view, I intend to set
them aside for the rest of this paper.'? Instead, I wish to focus on another kind of
principled objection to EPC, most forcefully articulated by Megan Blomfield
(2013), which targets the argument’s first premise. As I noted at the outset of §2.1, it
is well known that the Earth’s ability to absorb and sequester GHGs comes from two
sources, only one of which is the absorptive capacity of the atmosphere. The other
is the absorptive capacity of terrestrial climate sinks: forests, oceans, soil and so on.
But Blomfield points out that this fact raises a problem for the first premise of the
EPC proponent’s argument, which seeks to equate the emission of GHGs with the
use of atmospheric absorptive capacity alone. If emitting GHGs uses up terrestrial
sink capacity too, then this premise is false. Even if we could agree that EPC was the
correct set of distributive principles with which to govern access to the atmosphere,
this would not by itself entail that EPC was the correct set of distributive principles
with which to allocate emissions rights at large, because emissions do more than just
use up atmospheric absorptive capacity.

Blomfield’s argument is not fatal to EPC. Rather, it establishes that EPC is once
again in need of additional justification. What its proponents must justify, in this
case, is why—atmospheric absorptive capacity aside—we should also endorse EPC
access to the absorptive capacity associated with terrestrial climate sinks. Absent
such a justification, the EPC proponents argument provide, at best, only a reason to
endorse EPC rights to the atmospheric component of overall absorptive capacity.
They do not justify EPC rights to absorptive capacity fout court; to what Blomfield
(2013, p. 289) calls the ‘global GHG assimilation system’. And since it is the use
of this global assimilation system to which emitting GHGs corresponds, EPC emis-
sions shares would only follow from EPC rights to the use of this system.

Arguing for EPC rights to the non-atmospheric component of the global GHG
assimilation system, however, is a much taller order for the EPC proponent. This is
because a large proportion of terrestrial climate sinks fall within existing national
borders, and are therefore subject to territorial ownership claims. While we might
hold, with Singer, that it is ‘self-evidently fair’ that every person has an equal prima
facie claim to the atmosphere’s absorptive capacity, it seems much less obvious that
every person has an equal prima facie claim to terrestrial sink capacity. Of course,
one might object that this sort of argument gets things backwards: if we think that
the global GHG assimilation system is a global commons, then so much the worse
for territorial claims. Access to terrestrial sinks, the objection would go, is a fortiori
to be distributed on an EPC basis by virtue of the fact that it forms part of a global
commons. But as Vanderheiden (2008, p. 225) notes, ‘the case for [EPC] is largely
negative: Given that no defensible claim justifies unequal allocations, no departure
from the default case for equality appears warranted’. The reason that Blomfield’s

12 The question of isolationism, however, will crop up again in §3.5. Defences of EPC in light of these
two kinds of objections can be found respectively in Torpman 2019 and Torpman 2021.
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argument from territorial claims to terrestrial sink capacity is so penetrating is
because it establishes that there is, in fact, just such a candidate defensible claim
to justify unequal allocations: territorial sovereignty over natural resources. In light
of this, the EPC proponent must either reject territorial sovereignty, such that their
‘largely negative’ case suffices once more, or they must develop a positive case for
EPC that bolsters the position against territorial claims to terrestrial sink capacity.

There are thus two forms that a defence of EPC might take (Blomfield 2013, p.
293):

(1) Deny the legitimacy of territorial claims to terrestrial sink capacity, such that
access to this resource may be allocated on an EPC basis after all.

(2) Concede the legitimacy of territorial claims to terrestrial sink capacity, but
explain why we should nevertheless allocate access to the global GHG assimi-
lation system on an EPC basis.

In fact, there are really two different ways of going about a type-(2) defence of
EPC. First, a type-(2a) defence would show that despite the legitimacy of territorial
claims to terrestrial sink capacity, those claims are somehow nullified by more foun-
dational principles of justice, such that we should still endorse EPC access to terres-
trial sink capacity. Second, a type-(2b) defence would simply accept the legitimacy
of territorial claims to terrestrial sink capacity, and accept that access to terrestrial
sink capacity should therefore not be distributed on an EPC basis, but argue that we
should counteract the resulting inequality of emissions rights by balancing it out
elsewhere. The former is a ‘bottom-up’ approach, whereby we establish EPC access
to overall absorptive capacity by establishing EPC access to each of the components
of the global GHG assimilation system, and the latter is a ‘top-down’ approach,
whereby we establish that there should be EPC access to overall absorptive capacity,
and we fiddle the rights to the components in whichever ways are morally permis-
sible to bring this about.'?

Which of these strategies provides the most viable option for a defence of the
EPC view? The answer will clearly depend upon the strength of the case for the
legitimacy of territorial claims to terrestrial sink capacity. If this case is weak, then
(1) remains a live possibility. If, on the other hand, the legitimacy of these territorial
claims seems unassailable, then the EPC proponent’s best chances lie with one of
the two varieties of (2). In the next section of this paper, I shall evaluate five argu-
ments for the legitimacy of territorial claims, and argue that many of them do not
withstand scrutiny. As we shall see, there are both principled and pragmatic reasons
to deny that a just distribution of emissions shares must respect territorial claims to
terrestrial sink capacity.

13 Top-down approaches are thus in the spirit of Rawls when he writes (1999, p. 247): “Two wrongs can
make a right in the sense that the best available arrangement may contain a balance of imperfections, an
adjustment of compensating injustices’. The top-down approach is what underpins the objection that the
territorial claims argument gets things backwards: for the top-down EPC proponent, Blomfield’s argu-
ment is a modus tollens against territorial claims, not a modus ponens against EPC.
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Unrestricting the Resource Redistribution Principle

Vanderheiden’s argument made use of a restricted version of the RRP because the
lack of territorial claims to the atmosphere rendered obsolete the aspects of the
unrestricted RRP designed to resist territorial ownership claims. But once we rec-
ognise that there are territorial claims to components of the global GHG assimi-
lation system, and not just to more obvious natural resources such as fish stocks
or precious metals, we must also recognise that Vanderheiden’s restricted RRP is
simply inadequate to the task of justifying EPC rights to the global GHG assimi-
lation system. Some components of that system sit within national borders, and
are therefore resources that sit beyond the reach of the restricted RRP. One option
for a type-(1) defence of EPC, then, is simply to retreat from the restricted RRP to
Beitz’s unrestricted RRP, under which territorial claims to terrestrial sink capacity
are illegitimate.

Blomfield (2013), however, has argued that while Beitz’s arguments might apply
to natural resources abstractly construed, there are reasons to think that they will
not apply to terrestrial sink capacity. If Blomfield’s arguments are sound, then it
would suggest that even the unrestricted RRP cannot overrule territorial claims. For
unrestricting the RRP to be a viable type-(1) strategy, then, it must be the case that
Blomfield’s arguments fail. In this section, I aim to establish that they do so.'*

Attachment

Are terrestrial sinks attached to persons with territorial claims over them? Certainly
in nothing like the sense in which talents are physically attached to their owners.
Blomfield argues that there is nevertheless a sense in which resources can neverthe-
less form a ‘natural’ attachment to collectives (2013, p. 295), citing Koler’s conten-
tion that ‘we are constituted by our interactions with places; we make ourselves by
making places’ (Kolers 2009, p. 69). While it may plausibly be the case that (as
Beitz contends) a community cannot be ‘attached’ to natural resources hidden deep
under the Earth’s surface, for example oil reservoirs, valuable ores or coal seams,
the types of natural resources that instantiate terrestrial sink capacity are commonly
more immediate parts of a community’s natural environment. In Blomfield’s words,
a terrestrial sink ‘does not just happen to be there, under the feet of already existing
societies; it is composed of land and forests that have been influenced by—and have
influenced—human populations for centuries’ (2013, p. 295, original emphasis).
This means that terrestrial sinks are plausibly the sorts of things that communities
can be attached to: ‘resources such as soil and trees are not just found “out there” by

14 In what follows, the subsections are ordered the way they are for two reasons. The first is historical:
the argument from attachment and the argument from identity, which I begin with, are the two objections
to Rawls’s treatment of natural talents from which Beitz defends his RRP (1979, pp. 138-141). It thus
makes sense, for historical reasons, to begin here when trying to judge whether a new type of resource
(here, terrestrial sink capacity) falls within the purview of the RRP, since these might be considered the
‘traditional’ arbiters of that question. The remaining arguments from self-determination, from improve-
ment and from fairness are ordered in accordance with the originality of the objections I give to them.
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the group—the resources are there now because of the specific territorial decisions
that that group has made over time’ (p. 295).'> This makes them liable to a stronger
form of territorial claim on the basis of attachment that seems not to be the case for,
for example, deposits of precious metals or fossil fuels.

Chris Armstrong (2015) has argued that these sorts of attachment claims remain
compatible with a variety of ways to allocate sink capacity. This is because while
an inhabitant of (say) a forested environment may feel attachment to the trees of
that forest, and while that attachment may provide the basis for a legitimate territo-
rial claim to that forest, it is not clear that that same claim extends specifically to
the forest’s sink capacity. Thus, it is not clear that the use of this sink capacity by
somebody else is, eo ipso, in tension with the relevant attachment-based territorial
claim. While destroying forests or excluding communities from the use of soil would
clearly threaten attachment-based claims, allowing a forest to absorb GHGs emitted
by members of another community does not constitute a comparable threat to those
same claims.

I take Armstrong’s argument to establish that:

(a) There may be legitimate attachment claims to things such as forests, but that;
(b) A forest’s sink capacity remains importantly distinct from the aspect of the forest
which is subject to the attachment claim.

Thus, Armstrong’s argument suggests that attachment claims are not sufficient to
ground territorial claims to terrestrial sink capacity. Here, however, I want to show
that Armstrong’s argument can be supplemented in two different ways, such that one
can deny (b) and still maintain that attachment cannot ground territorial claims to
terrestrial sink capacity.

First, a reductio against attachment-based claims. Suppose that we did think that
allowing state A’s trees to absorb GHGs emitted by state B constituted a violation of
the citizens of state A’s attachment to those trees. Even if, on this basis, we honour
state A’s territorial claims to those trees, and thus give state A a proportionately
higher right to emit GHGs, the fact remains that state A’s terrestrial sinks will con-
tinue to absorb GHGs from not just state B, but all manner of other states. It is sim-
ply a fact that emissions need not respect national borders; that the natural processes
of carbon sequestration need not respect whatever foundational principles of justice
we have agreed upon. If a person’s attachment to a terrestrial sink entails that that
sink’s capacity must be reserved for that person’s use, then this attachment is generi-
cally violated by any distribution of emissions rights.'® The fact that absorption

15 It seems inevitable that this form of ‘attachment’ is going to be a weaker form than what Rawls had in
mind for the physical attachment of talents to their owners. No doubt it is still sufficiently strong to war-
rant serious consideration, however.

16 One might think that this can be avoided by claiming that one is attached to the capacity of a given
sink not as a token, but as a type. State A’s territorial claims are supposed to ensure that it will be com-
pensated in kind, with absorptive capacity, even if that capacity is instantiated by another state’s sinks,
and so whose emissions end up in whose sinks is besides the point. But it is not clear whether this sort of
move is legitimate for the argument from attachment. Avery Kolers (2012, p. 278), for instance, consid-
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and sequestration of GHGs is mediated by the atmosphere, and the fact that the
atmosphere is a global commons, with all the concomitant difficulty of exclusion
that entails, conspire to ensure that terrestrial sink capacity is at least functionally a
global commons, and that it is impossible (or at least impractical) to track or police
which emissions are absorbed by which sinks. If ought implies can, and if the argu-
ment from attachment commits us to the impossible—that is, if it commits us to
ensuring that each state’s emissions are absorbed only by that state’s sinks—then so
much the worse for the argument from attachment.

If one is unconvinced by the reductio, there is a second major problem with the
argument from attachment: Although Blomfield’s reasoning may apply to forests,
it seems less applicable in the case of other terrestrial sinks, particularly soil. Soil,
which globally contains more carbon than vegetation and the atmosphere combined
(Swift 2001), and at least twice as much carbon as the atmosphere alone (Batjes
2016), is quite literally under our feet in exactly the way that Beitz appeals to. But
while, as Blomfield suggests, it may plausibly be the case that surface-level soil is
shaped by—and, in turn, shapes—a community, soil commonly extends to as far
as eight metres below the Earth’s surface and its carbon content typically increases
with depth (Richter and Markewitz 1995). Even if communities can be attached to
soil in the relevant manner, can a community be attached to soil eight metres below
its members’ feet in the strong way required to justify territorial claims? It seems
unlikely. And if it cannot, how are we to decide what proportion of soil sink capacity
these claims on the basis of attachment actually apply to? Where does one draw the
line between soil to which a community is attached and soil to which a community
is not? If the basis of territorial claims to terrestrial sink capacity is supposed to
be attachment, but the argument from attachment seems not to apply to the largest
source of terrestrial sink capacity, then these territorial claims warrant, at best, con-
siderably less departure from an EPC status quo than is commonly supposed.

In sum, there are three reasons to deny that territorial claims to terrestrial sink
capacity can be legitimised on the basis of attachment. First, there is Armstrong’s
point that those territorial claims apply to the entities that instantiate sink capac-
ity, not the sink capacity itself. Second, there is the reductio: since the argument
from attachment applies to resource tokens, not resource types, it commits us to the
impossible task of policing which sinks absorb which emissions. Third, there is the
point that even if attachment claims can extend to sink capacity, those claims seem
(contingently) to extend only to spatially immediate parts of the global GHG assimi-
lation system, and these parts comprise only a limited proportion of that system’s
overall capacity. It seems likely that Armstrong’s argument remains the strongest
of the three: nobody is actually claiming attachment to sink capacity, but rather to
the objects that instantiate it. My arguments are intended to bolster Armstrong’s
case against territorial claims; not to replace it. In that sense, they establish that the

Footnote 16 (continued)

ers attachment-based territorial claims to natural resources to apply to resource fokens but not to resource
types. This would seem to rule out being attached to sink capacity (a resource type), rather than the par-
ticular thing that instantiates that sink capacity (a resource token). Vanderheiden makes a point similar to
this one in his 2017 (p. 1279).
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case against attachment-based territorial claims to terrestrial sink capacity is even
stronger than Armstrong’s argument alone suggests.

Before continuing, it is worth pausing to consider two further problems for the
argument from attachment that are logically prior to the three I have already artic-
ulated. Recall that Kolers (2009, p. 69) suggested that ‘we are constituted by our
interactions with places’, and it was on this basis that Blomfield (2013, p. 295) sug-
gested that communities may be attached to the terrestrial sink. There are two very
immediate worries with this picture. The first is that it is not entirely clear that Kol-
er’s point can do the work Blomfield needs it to. Even if we grant that our inferac-
tions with places somehow constitute a part of us, it does not follow that the places
with which we interact are a part of us too. Koler’s argument may justify an attach-
ment to something, but it is not the same thing that Blomfield’s argument requires.
A second problem is that redefining attachment in this sense collapses the argument
from attachment into the argument from identity. After all, attachment must consist
in something more than liking something very much if it is to ground considerations
of justice.!” As Kolers notes, citizens’ interaction with their territory are important
because they are ‘partly constitutive of the identity’ of those citizens. This is not a
problem, per se, but it opens the door to a wider range of objections, as we shall now
see.

Identity

Are terrestrial sinks liable to become intertwined with personal identity in the same
way that an individual’s natural talents might? Again, Blomfield argues that they
are. For her, this is a straightforward consequence of the ‘mutually formative rela-
tionship between a territory and the group that inhabits it’ (2013, pp. 295-296). The
idea here is that since a community shapes—and is shaped by—its natural environ-
ment, and since a person’s identity is at least partially shaped by the communities to
which that person belongs, it follows by transitivity that a person’s identity may be
shaped by the natural environment they inhabit. This fact, the argument goes, is suf-
ficient to block the unrestricted RRP’s application to terrestrial sink capacity, since
redistributing that sink capacity would mean redistributing the rights to a feature of
the natural environment, and so may impinge on an individual’s personal identity.
As 1 have noted, the argument from identity blurs into the argument from
attachment when the argument from attachment is weakened in the way it must
be in order to be applicable to natural resources. As a result, there are a two ways
to resist Blomfield’s argument from identity. The first is simply to rehearse any
of the arguments from the previous section. The second is to put pressure on the
idea that the sorts of communities relevant to the territorial claims in question
here are, in fact, the sorts of communities to which the argument from identity
will apply. In the context of international negotiations over emissions rights, ter-
ritorial claims to terrestrial sink capacity are presumably intended to apply to

17 1 thank an anonymous reviewer for this point, and for this lovely way of phrasing it.
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national communities (e.g. ‘the Brazilian people’), not to communities that exists
on a smaller scale (e.g. ‘the Awa’), nor to those that exist transnationally (e.g.
‘rainforest conservation volunteers’). The relevant communities for evaluating the
argument from identity, therefore, would seem to be those demarcated by interna-
tional borders.

I contend, however, that a person’s official membership of a national com-
munity is neither a necessary nor a sufficient condition for that person’s identity
being linked to the relevant natural environment. It is not a necessary condition
because a person’s identity may be shaped by territory outside of the nation of
which they are a citizen. Consider, for instance, a person from Hungary, who is
passionate about rainforest conservation and who has, for the last 30 years, regu-
larly spent large amounts of time volunteering with rainforest conservation chari-
ties in the Peruvian Amazon. Many people would share the intuition that such a
person could legitimately claim that a part of their identity has been shaped by
their time in the Amazon. And those who deny this claim are unlikely to deny it
purely on the basis of that person being Hungarian, rather than Peruvian. But if
a person’s identity can be shaped by the natural environment of a national com-
munity of which one is not officially a member, then official membership of a
national community cannot be a necessary condition for a person’s identity to be
shaped by that community’s natural environment.

Nor is official membership of a national community a sufficient condition for
a person’s identity being shaped by that community’s natural environment. This
is because the territories that shape one’s personal identity are commonly more
fine-grained than those delineated by national borders. It is simply not the case,
for instance, that every UK citizen has an aspect of their personality that has been
shaped by the Cape Wrath trail, or by the M25 orbital, simply by virtue of their
being an official citizen of the United Kingdom. For the very same reason, the
indigenous people of the Amazon will have a stronger claim to the rainforest hav-
ing shaped their identity than, say, someone who was born and grew up in the
urban sprawl of Sao Paulo. (It even seems implausible that the claim of the latter
is, in fact, any stronger than the claim of our Hungarian conservationist.)

International borders seem simultaneously too weak and too strong to capture
the myriad ways that personal identity may be bound up in geographical com-
munity. As such, while an appeal to the ways in which the environment may
shape personal identity may license some sort of territorial claim to terrestrial
sink capacity, it is not clear that it would license the specific type of territorial
claim that is relevant to the question of international negotiations over emissions
rights—the territorial claims of nation states. Strictly speaking, then, this is an
argument against a specific type of territorial claim, not against territorial claims
simpliciter. But if the territorial claims proponent wishes to see territorial claims
upheld on a more flexible basis, whereby ‘territory’ is to be construed in a way
that can both exceed and be exceeded by the nation state, then the onus is on them
to provide a more detailed account of how this should work. Moreover, the onus
is on them to provide an account of how this complex picture remains compatible
with the increasingly urgent requirement for international cooperation against cli-
mate change.
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Self-Determination

An alternative argument for the legitimacy of territorial claims to terrestrial sink
capacity appeals to self-determination. On this view, even if terrestrial sinks are the
kinds of things to which the unrestricted RRP may apply (as would be the case if
the arguments from attachment and identity fail, as I have argued in §3.1 and §3.2
respectively that they do), the redistribution of terrestrial sink capacity threatens a
political community’s right to self-determination, and so—the argument goes—its
adoption should be considered an unattractive strategy for the EPC proponent. The
crucial idea here is that to deny a state ownership of the natural resources that lie
within its borders is to deny that state the right to self-determination.

The feasibility of the argument from self-determination will naturally depend
sensitively on how one perceives the relationship between resource rights and self-
determination. As Armstrong (2015, p. 64) notes, no credible view would stipulate
that full control over all of a state’s natural resources is essential for that state’s self-
determination. But many, including Blomfield (2013, p. 296; 2019, ch. 6), would
insist that some control over natural resources will be essential. This is particularly
clear for functionalist accounts of self-determination, such as that advanced by Cara
Nine (2012).!® According to Nine, a state’s rights to its natural resources are legiti-
mised by the state’s use of its control over those resources to establish justice. In
her own words, ‘resource rights may be acquired and held by collectives that dem-
onstrate the capacity to use the resources to establish minimally just institutions’
(2012, p. 144). The establishment of minimally just institutions may not require a
state to have full control over its natural resources, but it plausibly requires some
control, and this control plausibly extends to whatever resources might be required
to sustainably emit GHGs in the pursuit of establishing or maintaining minimally
just institutions. If the unrestricted RRP conflicts with the level of control required
for the establishment and maintenance of minimally just institutions in a given state,
then the unrestricted RRP conflicts with that state’s right to self-determination, and
should be abandoned by the EPC proponent.

But is it the case that redistributing terrestrial sink capacity might conflict with
a state’s ability to establish and maintain minimally just institutions? There is a
certain credibility to this claim: insofar as a non-zero quantity of GHG emissions
may be necessary for whatever economic activity is associated with the establish-
ment and maintenance of minimally just institutions, or with ensuring that the basic
needs of a community’s members are met (e.g. by providing heating, or electricity
or water purification), removing a state’s access to sink capacity, and thereby remov-
ing a state’s ability to ensure those GHGs emitted in these pursuits are sustainably
sequestered would appear to threaten self-determination. But there are two signif-
icant problems here. First, economic activity is becoming increasingly decoupled
from GHG emissions, particularly in the developed world (Wu et al. 2018), a trend
which is expected to continue with improvements in the affordability and efficiency

'8 On functionalist accounts of self-determination, see also Stilz (2011). For another defence of territo-
rial claims to natural resources from a functionalist self-determination perspective, see Banai (2016).
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of renewable energy technology. As it does so, it seems reasonable to expect that the
emissions (and therefore the associated sink capacity) required for a state to meet
the basic needs of its citizens or to establish and maintain minimally just institutions
will also decrease. So although the claim that territorial claims to terrestrial sink
capacity are directly connected to the right to self-determination, the connection is
both contingent and dynamic, and active efforts to weaken it further are arguably an
essential part of our response to anthropogenic climate change. '’

Second, while some amount of sink capacity may be essential for self-determi-
nation, it may not be the case that the establishment and maintenance of minimally
just institutions requires the use of all of a given state’s sink capacity. In fact, as
Armstrong (2015, p. 66) notes, the very fact that some states (a) currently have per
capita emissions under what would be allocated on an EPC basis, (b) stand to have
their emissions budgets increased further by an emission distribution that respected
territorial claims to terrestrial sink capacity and (c) are already recognised as legiti-
mate states that have used their resources to establish minimally just institutions,
suggests that self-determination will not always be threatened by denying additional
emissions rights beyond those that would be allocated by the EPC view.? Of course,
the existence of some states for whom full resource rights to terrestrial sink capacity
is not essential for self-determination does not establish that there is never such a
requirement. But it does give us reason to eye the argument from self-determination
with suspicion. The level of resource rights to terrestrial sink capacity that a given
state requires for self-determination may be the sort of thing that varies from state
to state and with scientific progress. As such, the prospects of the argument from
self-determination may need to be determined on a case-by-case basis, and could,
therefore, only be deployed as a counterargument to the unrestricted RRP in specific
situations. (Once again, the territorial claims proponent would also need to say more
in support of how such a finely tuned emissions distribution is practically compati-
ble with the urgent need for international cooperation on climate change mitigation.)

There is, however, a much more general and considerably more severe challenge
to the argument from self-determination. I contend that honouring territorial claims
to terrestrial sink capacity plausibly leads to—not avoids—states failing to meet the
basic rights of their citizens, or failing to establish or maintain minimally just insti-
tutions. Thus, if the territorial claims proponent wishes self-determination to be the
means by which we adjudicate between different allocations of emissions shares,
they will end up adjudicating against—not for—their position.

19 Climate change could, in principle, be mitigated without any weakening of the correlation between
economic activity and GHG emissions. For instance, this would be the case if there were a drastic reduc-
tion in the size of the global population. Most such situations, however, are likely to be morally imper-
missible.

20" Armstrong gives the examples of Cameroon and Ecuador. Note that this objection applies equally
well to the same argument rehearsed with emissions credits instead of emissions capacity. A state can-
not claim that it requires tradeable emissions credits for its sink capacity in order to be self-determining,
because if no such credits are currently recognised, then the state has already proven its ability to be self-
determining without them.
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Under a distribution of emissions shares that honours territorial claims to terres-
trial sink capacity, states that are sink-rich will have their emissions allowances com-
mensurately increased from what they would have received on the EPC view. States
that are sink-poor, on the other hand, will have their emissions allowances reduced
from what they would have received on the EPC view. But it is a simple pragmatic
fact that different states have different political feasibility constraints for fossil fuel
phaseout (or drawdown to sustainable levels).?! This could be for all kinds of reasons:
it could have to do with the extent to which the state’s existing energy infrastructure,
or the lifestyle of its citizens, relies upon fossil fuels (i.e. the level of what the IPCC
refer to as ‘scope 1+2’ emissionszz); it could have to do with the extent to which the
state’s economy relies upon the production, refinement and export of fossil fuels (i.e.
the level of ‘scope 3’ emissions); and it could have to do with features of the state’s
political landscape.?® If the most just distribution of emissions shares is one that is so
incompatible with these differing political feasibility constraints that big emitters do
not consider its adoption politically feasible, then it is unlikely that this distribution
could form part of effective climate change policy.?* In order to be effective, after all,
policy must actually be adopted and adhered to. To quote Henry Shue:

Members of the rich minority who do not care about justice will almost cer-
tainly veto any change they consider too great an infringement upon their com-
fort and convenience, and they may well have the power and wealth to enforce
their veto. The choice at that point for people who are committed to justice
might be between vainly trying to resist an almost certainly irresistible veto
and temporarily acquiescing in a far-from-ideal but significant improvement
over the status quo.

(Shue 2014, p. 58)

The severe challenge facing the argument from self-determination is this: in many
instances, sink-richness correlates with low emissions, and sink-poverty correlates

21 1 take these constraints to be something like Lawford-Smith’s ‘soft constraints’ on scalar feasibility.
Rather than being (agent-relative and possibly time-indexed) ‘facts about what is logically, conceptually,
metaphysically or nomologically possible’ (2013, p. 252), soft constraints are fixed by ‘economic, institu-
tional, and cultural’ facts (p. 255).

22 See Eggleston et al. (2006) for a discussion of scope 1+2 and scope 3 emissions. See also Moss
(2015).

2 The United States, for instance, has been a continual thorn in the side of international climate change
negotiations. For instance, the first major climate treaty of which it was even a signatory was the Paris
Agreement, from which it later withdrew. It is not my intention to discuss the political reasons for US
climate recalcitrance, nor to imply that the US is the only state that has impeded climate change mitiga-
tion—far from it. Rather, I aim only to make the point that different states have different Overton win-
dows, and that some of these are more compatible with a sudden and drastic reduction in GHG emissions
than others.

24 1t could be objected that this admits a status quo bias into the discussion much too easily. While this
may be the case, it is worth remembering that any such bias could be admitted temporarily, as Shue
suggests, as part of what he calls a ‘transitional’ distribution but not as part of a ‘goal’ distribution. The
territorial claims proponent might then object that the question of whether territorial claims should be
honoured in a goal distribution remains. The other arguments against territorial claims to terrestrial sink
capacity considered in this paper strongly suggest the answer to this question would be no.
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with high emissions. Qatar, for instance, has the highest per capita emissions rate of
any state in the world, and yet has vanishingly small quantities of forest sink capac-
ity (FAO 2020; World Resources Institute 2021). On the other hand, the Democratic
Republic of the Congo has the lowest per capita emissions of any state, and yet is the
seventh most densely forested state on Earth (FAO 2020; World Resources Institute
2021). Depending on how widespread this trend is, it may suggest that honouring
whatever territorial claims a state may have to terrestrial sink capacity would result
in a shift of emissions rights from states with comparatively stringent political feasi-
bility constraints for fossil fuel phaseout or drawdown, to states with comparatively
lenient political feasibility constraints for the same process. Insofar as we can expect
that shift to result in a higher likelihood of Shue’s veto being exercised, honouring
territorial claims to terrestrial sink capacity risks moving effective climate action
further out of reach.?

How and why does this relate to self-determination? For the following reason:
actively creating an obstacle to effective climate change mitigation arguably poses
a far greater threat to many vulnerable states’ right to self-determination than the
redistribution of some of their sink capacity would. In extreme cases, obstructing
climate change mitigation could lead to some such states vulnerable to sea-level rise,
or wildfires, or crop failure or severe flooding suffering to such an extent that their
ability to meet the basic rights of their citizens, or to maintain minimally just insti-
tutions is compromised. In such cases, there would be a clear sense in which it is
honouring—not denying—territorial claims to terrestrial sink capacity that poses a
threat to self-determination.?

This practical argument against territorial claims is a type-(2a) strategy: it con-
cedes that there may be legitimate territorial claims to terrestrial sink capacity, but
points out that honouring those claims raises such severe concomitant challenges
that they should instead be denied, in spite of their legitimacy. Note, however, that
this is not necessarily an argument in favour of EPC. Rather, it is an argument in
favour of emissions rights being assigned in a way that takes into consideration the
different emissions requirements of different states for fossil fuel phaseout or draw-
down. Developing this account further is beyond the scope of this paper, but what
I have said above gives at least a reason to be sceptical of the practical value of the
argument from self-determination as a justification for territorial claims to terrestrial
sink capacity.

% See also Margalioth and Rudich (2013, p. 194): “The equal per-capita principle would require devel-
oped countries to transfer hundreds of billions of dollars, possibly much more, to developing countries
[...] requesting such amounts would doom the negotiations to failure’. My contention is that the negotia-
tions are more doomed in the context of an emissions distribution that respects territorial claims to ter-
restrial sink capacity than they are in the context of the EPC view.

26 An interesting avenue for future research would be to examine whether this trend is, in fact, more
widespread. Are sink-rich states generally low emitters, with lower emissions requirements for a green
transition? And does this stand in any sort of relationship with the vulnerability of the state to the effects
of dangerous climate change? I have not been able to find any research addressing these questions.
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Improvement

If the unrestricted RRP is to apply to terrestrial sink capacity, then it must be the
case that the distribution of terrestrial sink capacity is morally arbitrary. None of
the arguments considered above have applied direct pressure to this point. Instead,
they have tried to point out more foundational principles of justice that might be
thought to undergird territorial claims to terrestrial sink capacity, and with which
the unrestricted RRP might conflict. Another way for the territorial claims propo-
nent to put pressure on the unrestricted RRP, then, is to appeal to desert. Some have
argued that the current distribution of terrestrial sink capacity is actually a reflection
of choices that certain communities have made, such as choosing to improve a sink
(e.g. by cultivating phytoplankton in bodies of water), choosing to maintain a sink
(e.g. by rotating crops to reduce soil depletion, or by regulating grazing livestock
so as to avoid soil erosion) or choosing to destroy a sink in the pursuit of economic
gain (e.g. by aggressive deforestation). Similarly, a state’s terrestrial sink capacity
per capita depends on the choices that state makes with regard to population growth
(Blomfield 2013, p. 296). In these cases—the argument goes—the distribution of
terrestrial sink capacity cannot be considered morally arbitrary, and nor, therefore
can territorial claims to that sink capacity. Rather, those territorial claims are legiti-
mised by the existence of a causal relation between the policy decisions of a state
and the health, or extent, of that state’s terrestrial climate sinks.

For some authors, the argument from improvement fails on pragmatic grounds.
Even if it is the case that states or their citizens could be responsible for the terres-
trial sink capacity to which their state may lay territorial claim, the fact remains that
it is generally not true that (say) the forests of the world were planted by the citizens
of the states in which they are found (Armstrong 2015, p. 68). In other words, the
argument from improvement is a good potential justification of territorial claims to
terrestrial sink capacity; it is not a good actual justification of those same claims. A
further pragmatic issue is raised by the fact that there is no clear way to stipulate a
baseline level of sink health to which modern sinks may be compared (Armstrong
2015, p. 68). Since humankind did not simply pop into existence at some point in
time and start extracting from, or adding to, terrestrial sink capacity, one cannot
clearly quantify a state’s original sink capacity. Nor, therefore, can one quantify the
extent to which that state is responsible for having improved or worsened that sink
capacity. (It is worth noting, however, that an analogous baseline complaint can be
made against the EPC view itself: assigning a per capita allowance for emissions
rights can only be done relative to some fixed background population (Jamieson
2001, p. 301; Singer 2002, pp. 43—49), and it is not clear what the baseline for this
should be, nor how we should deal with that background population changing with
future births and deaths.?)

Pragmatic arguments aside, I submit that there are deeper conceptual issues with
the argument from improvement. As expressed above, the argument from improve-
ment is an appeal to desert: states with territorial claims to terrestrial sink capacity

27 See also Cripps (2017). I thank an anonymous reviewer for pointing this out to me.
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deserve privileged access to that sink capacity since they have done work to main-
tain or improve it. Conversely, states without such claims often lack them by virtue
of having opted to destroy their original sink endowment in the pursuit of economic
gain. The crucial idea is that one can earn emissions rights, and that this means
that the geographical distribution of terrestrial sink capacity is not morally arbitrary.
Thus, the thinking goes, the geographical distribution of terrestrial sink capacity is
impervious to the unrestricted RRP. The problem with this argument is that it cre-
ates a new sort of resource—the opportunity to earn emissions rights by improving
a carbon sink. And this resource, I contend, is certainly distributed in a morally arbi-
trary fashion.

Imagine, for example, an environmentally responsible Qatari musician, who
dearly wishes to tour the world playing their music, but who recognises that the
international travel this would entail is incompatible with the emissions rights given
to a Qatari citizen on the territorial claims view. The argument from improvement
asserts that additional emissions rights may be earned by the active improvement of
terrestrial sink capacity. But what options does the Qatari musician have for doing
so? If any, they are certainly less straightforward than the options available to the
average citizen of a sink-rich state.”® The opportunity to earn additional emissions
rights by improvement is distributed across the globe in an extremely inhomogene-
ous way, and moreover, in a way that has no moral basis. Even if we grant that the
Qatari musician is responsible for supporting or voting for certain policy decisions
that are causally connected to the state of the climate sink, they are not responsible
for having been born Qatari. The fact that improving a climate sink is more difficult
for them that it is for a Brazilian citizen is not something that can be justified by
desert.”’

Insofar as this new resource falls under the remit of distributive justice at all (a
point that some may contend, since it is not clearly a ‘natural resource’ of the sort
that Beitz has in mind), it will therefore fall within the purview of the unrestricted
RRP, even if terrestrial sink capacity itself does not. One cannot, of course, physi-
cally redistribute a part of the Amazon basin to Qatar. But just as we recognise the
need to compensate sink-rich states for the opportunity cost they incur by having to

2 They could, for instance, try to increase the health or extent of Qatar’s practically non-existent natu-
ral sink capacity. Alternatively, they could travel at their own expense to a sink-rich state and work to
increase the health or extent of another state’s sinks. The latter option, though more plausible, would be
blocked by the argument from identity (see §3.2), which seems to assert that national identity is what
justifies territorial claims to terrestrial sink capacity. It might also be objected that, in a globalised world,
the Qatari musician could pay someone else to improve sinks for them (I thank an anonymous reviewer
for this objection). Even if this is the case, it cannot be used to justify territorial claims. If a Qatari citi-
zen pays the Congolese government to maintain their forests, this may well justify a claim to increased
emissions rights by the Qatari citizen, but this would not be a territorial claim. Quite the opposite, in
fact: this provides another example of how maintenance of sinks may be decoupled from geographic
proximity to sinks, along the lines of Armstrong’s objection that the forests of a state need not have been
planted by citizens of that state.

2 1n defence of EPC, Axel Gosseries (2005, p. 296) writes ‘there is no reason for a Chinese or a Peru-
vian not to have a right to emit CO, equal to that of a Canadian or Hungarian’. My point is that there is
similarly no reason for a Chinese or a Peruvian not to have a right to earn the right to emit CO, equal to
that of a Canadian or a Hungarian.
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maintain or improve climate sinks when they could instead destroy them in pursuit
of economic gain, perhaps we should also recognise the need to compensate natu-
rally sink-poor states for the opportunity to earn additional emissions rights that they
forego. These are two sides of the same coin; it seems to me that one cannot argue
for the former without needing to accept the latter.

Of course, this is more complicated than it first appears, since as we have seen,
many contemporary states are not naturally sink-poor, but rather are plausibly so
as a result of certain political decisions. But then, one might object, this argument
falls prey to Armstrong’s pragmatic objections: most acutely, there is no clear way
to establish a baseline ‘natural’ sink capacity for each state. Much as there is no way
to quantify the compensation owed to sink-rich states for the maintenance of those
sinks, there is, for the very same reasons, no way to quantify the compensation owed
to sink-poor states for the opportunity to earn emissions rights that they are denied.
It might reasonably be objected, on similarly pragmatic grounds, that the fact we
are in a climate emergency necessitates taking seriously such non-ideal market-
based solutions. I am sympathetic to this objection (indeed, I make a similar point in
§3.3).%° But in such cases we may still wish to choose the least non-ideal solution.
One such solution, and one that I think is in the spirit of Armstrong’s own conclu-
sion, is that the compensation of sink-rich states by sink-poor states for the oppor-
tunity cost incurred by maintenance or improvement of the climate sink should not
take the form of additional emissions rights.*! Compensation in some other form
would still run afoul of the pragmatic baseline objection, but it could be adopted as
a non-ideal solution without introducing the further problem of the need for (and
attendant difficulties with) compensation flowing the other way.*

Fairness

A final defence of territorial claims to terrestrial sink capacity appeals to fairness.
Irrespective of whether we can articulate the basis for territorial claims to terres-
trial sink capacity, the fact remains that territorial claims to other valuable natural

30T thank an anonymous reviewer for pressing me on this point.

31" Another reason to think that any compensation for the maintenance or improvement of terrestrial cli-
mate sinks should not take the form of additional emissions rights is that if it did, this may lead to per-
verse incentive structures that actually serve to increase global emissions. Climate scientists have shown
that the proportion of the global GHG assimilation system that is made up of terrestrial sink capacity
changes with overall emissions levels (IPCC 2021). Proportionally, the atmosphere is responsible for
more carbon sequestration at higher global emissions levels. This suggests that the comparative disad-
vantage of sink-poor states to sink-rich states is minimised at high emissions levels, where the privileged
access to sink capacity afforded to sink-rich states constitutes a proportionally smaller amount of global
GHG assimilative capacity. This phenomenon is well known in the case of cap and trade emissions per-
mits (see, e.g. Broome 2012, ch. 3). Perhaps this does not matter, so long as the overall emissions level
stays at sustainable levels. But it is interesting to note that such incentive structures suggest that emis-
sions would tend towards the highest allowable value.

32 Monetary compensation, for instance, seems not to face this problem. The opportunity to earn money,
while not homogeneously distributed by any stretch, is arguably less unhomogeneously distributed than
the opportunity to improve a climate sink.
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resources have been honoured in the past and continue to be honoured today (Blom-
field 2013, p. 297). As Blomfield notes, ownership of fossil fuel deposits, for exam-
ple, has historically been assigned on the basis of territorial claims. Why, then,
should we deny territorial claims to this newly valued natural resource, terrestrial
sink capacity? States that are sink-rich but lacked fossil fuels would justifiably feel
aggrieved at this double standard. A simple appeal to fairness, coupled with the
observation that there is ample historical precedent for honouring territorial claims
to natural resources, should suffice to justify a distribution of emissions shares that
honours territorial claims to terrestrial sink capacity.

A first problem with this argument is that it assumes that the decision (conscious
or otherwise) to honour territorial claims to fossil fuel stores is a correct one that
should be upheld, rather than an erroneous one that should be rectified. In other
words, the argument from ‘fairness’ is not so much about fairness as it is about
consistency, and it overlooks the fact that consistency can go either way: either we
decide to uphold territorial claims consistently, or we decide that it was a mistake to
have honoured territorial claims in historical cases and that we should reject those
claims in the future, making whatever reparations are necessary to those who were
disadvantaged by that erroneous past decision.*® The former option may indeed mil-
itate in favour of territorial claims to terrestrial sink capacity, but the latter option is
plausible too. But if both options are plausible, then the argument from fairness is
only an argument in favour of territorial claims to terrestrial sink capacity because
it begs the question—it will not convince anyone of the need to honour territorial
claims to terrestrial sink capacity unless that person already thinks that such territo-
rial claims are something that should be upheld more generally. That is an assump-
tion that many EPC proponents deny. Thus, while I agree with Blomfield that fossil
fuel-poor, sink-rich states would have a legitimate complaint if they were doubly
disadvantaged by both the decision to honour territorial claims to fossil fuel deposits
and the decision not to honour territorial claims to terrestrial sink capacity, I do not
think that this is a compelling argument in favour of honouring territorial claims to
terrestrial sink capacity. These complaints can just as well be addressed by deciding
to compensate for the decision to honour territorial claims to fossil fuel deposits as
they can by deciding to uphold the decision to honour territorial claims to terrestrial
sink capacity.

A second problem for the argument from fairness comes from the ‘isolation-
ism’ critique that we saw in §2.2. Is it not possible to have overall fairness without

33 An anonymous reviewer has suggested that this might be taken to suggest that Blomfield’s argument
from fairness is better expressed in the language of ‘legitimate expectations’, rather than the language of
fairness. On this view, sink-rich countries might legitimately expect ownership of terrestrial sink capac-
ity to be assigned in the same way that ownership of fossil fuel deposits was. How does one distinguish
legitimate from illegitimate expectations? Meyer and Sanklecha (2017) suggest that in the case of cli-
mate change, one should employ the Rawlsian notion of ‘pure procedural justice’ to answer this question.
Legitimate expectations are those that are in keeping with pure procedural justice; illegitimate expecta-
tions are those that contradict it. Recasting the argument from fairness in terms of legitimate expectations
goes beyond the scope of this paper, but would be an interesting avenue for future research. I elect to use
‘fairness’ here only to be consistent with the existing literature on this argument.
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needing fairness in a specific resource such as atmospheric absorptive capacity or
terrestrial sink capacity? As we have seen, many would say yes (Caney 2011, p. 90;
2012 pp. 265-271; Bell 2008, p. 250), and on this basis reject the EPC view. The
problem with the argument from fairness is that it is vulnerable to the very same
objection: does fairness require fairness at the level of territorial claims to each spe-
cific natural resource? No. Territorial claims to natural resources are only valuable
to the extent that they contribute to some more general basic interest, and so pro-
vided that there is fairness with respect to this more general basic interest, there is
no prima facie reason why territorial claims to each specific natural resource should
also be fair.

Perhaps, the territorial claims proponent might claim, closer scrutiny would
reveal such a reason. But what could this be? Possibly, it might be argued that hon-
ouring territorial claims to terrestrial sink capacity would counteract the unfairness
in the more general basic interest (e.g. ‘prosperity’ or ‘standard of living’ or some-
thing else) that has been brought about by the historical honouring of states’ territo-
rial claims to fossil fuel stores, and so there is a sense in which the specific fairness
of honouring territorial claims to terrestrial sink capacity is in the service of the
more general kind of fairness that really matters. It does, after all, seem to be the
case that many sink-rich states are in the Global South, and many fossil fuel-rich
states are in the Global North. But this is not always the case. Many fossil fuel-
rich states would benefit again from their territorial claims to terrestrial sink capac-
ity (Russia, Canada and the United States, for instance), and many fossil fuel-poor
states would lose out again from their lack of natural sink capacity.** In other words,
it is not generally the case that fossil fuel poverty entails sink richness, or vice versa.
And so it is not generally the case that the demand for specific fairness here can be
justified by appealing to its ability to bring about fairness with respect to some more
general basic interest, such as economic prosperity. The upshot is this: if the motiva-
tion for territorial claims to terrestrial sink capacity is fairness, then those territorial
claims are as susceptible to the isolationist critique as the EPC view to which they
stand opposed.

The argument from fairness is not intended as an argument for the legitimacy
of territorial claims to terrestrial sink capacity. Rather, it is a plea for consistency.
But the two problems I have raised suggest that this plea is nevertheless inad-
equate to motivate territorial claims to terrestrial sink capacity. Not only does it
provide no way to arbitrate between the two different ways in which we might be

3% What I say here might be thought to stand in direct tension with my contention in §3.3 that sink-rich-
ness was negatively correlated with emissions. There are two things to point out. First, my argument in
§3.3 requires that there are many sink-rich states with very small emissions, but my argument here is that
there are many sink-rich states that are fossil-fuel rich, too. While there may be a relation between these
two things, it is not necessary for a state to be fossil-fuel rich in order for that state to have very high
emissions per capita. Second, my argument here only requires that there exist states which would ‘double
benefit’ from territorial claims to both fossil fuel deposits and to terrestrial sink capacity. The argument
in §3.3, similarly requires that there are some states for which terrestrial sink capacity does not correlate
with fossil fuel deposits. These claims are compatible with one another, since the states satisfying the
first condition are need not be the same ones satisfying the second condition.
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consistent—either by consistently honouring territorial claims to natural resources,
or by consistently rejecting them—it also fails to be any less isolationist than EPC
itself. A territorial claims proponent may not be discouraged by this charge of isola-
tionism, of course, since this is not the only problem with the EPC view, and some
have argued that it is not a problem at all (Torpman 2021). But they must have some-
thing to say about why territorial claims should be consistently respected rather than
consistently rejected, and in this sense the argument from fairness will only work
when coupled with another of the arguments above, which do aim to give an account
of the independent legitimacy of territorial claims to terrestrial sink capacity. This
means, however, that the argument from fairness will inevitably inherit some of the
challenges discussed in previous sections. Intuitive though it may seem, the argu-
ment from fairness provides little basis, eo ipso, upon which to adjudicate between
EPC and alternative distributions of emissions shares that respect territorial claims
to terrestrial sink capacity.

Conclusion

According to the EPC view, the right to use up the capacity of the global climate
sink by emitting GHGs should be divided equally between every inhabitant of Earth,
since no one person has any stronger claim to the atmosphere than any other person.
The fact that a significant proportion of the Earth’s ability to absorb and sequester
GHGs actually comes not from the atmosphere, but from terrestrial climate sinks
that are located within national borders, and that are therefore plausibly subject to
legitimate territorial claims, poses a serious challenge to the intuitive egalitarian
simplicity of the EPC view. A defence of this view, then, must involve either (1)
an argument against the legitimacy of territorial claims to terrestrial sink capacity,
or (2) an argument for why legitimate territorial claims to terrestrial sink capacity
should nevertheless be ignored in favour of an EPC distribution of emissions shares.

I have considered five arguments from the literature for the legitimacy of ter-
ritorial claims to terrestrial sink capacity. Respectively, these appealed to attach-
ment, identity, self-determination, improvement and fairness in order to do so. I
have argued that each one either fails to establish the legitimacy of those territo-
rial claims, or, where they do plausibly establish legitimacy, they do so in a way
that renders them vulnerable to type-(2) objections that suggest territorial claims to
terrestrial sink capacity should nevertheless be ignored. There are two lessons one
can draw from this. The first is a ‘narrow’ lesson: though it seems to be the case
that Vanderheiden’s restricted RRP is too weak to withstand Blomfield’s critique
of EPC on the basis of territorial claims to terrestrial sink capacity, the unrestricted
RRP seems strong enough to do the job of motivating the redistribution of terrestrial
sink capacity. While this cannot fully rehabilitate the EPC position, it does improve
its plausibility, especially in conjunction with recent work by Olle Torpman (2019,
2021), who defends EPC from the charge of isolationism.

The second lesson is a wider one, towards which I gestured in the Introduction.
This paper has examined each of the existing arguments for territorial claims to ter-
restrial sink capacity given in the literature. It has found each of them wanting, often
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in a number of respects. Since the question of whether territorial claims to terrestrial
sink capacity are legitimate is one that any serious proposal for an emissions distri-
bution must engage with, the wider lesson seems to be that, as things stand, no dis-
tribution of emissions rights need respect these claims. Indeed, the fact that some of
the objections I have made against territorial claims—such as the pragmatic baseline
objection to the argument from improvement—seem to apply at least as well to the
EPC view may suggest that the wider conclusion is the more robust of the two.

I am conscious that there are two major limitations with this paper. The first is
that some will argue that many of the challenges I have raised can be addressed by
something like an emissions trading agreement. The pragmatic argument of §3.3, for
instance, could be addressed by sink-rich states selling their additional sink capac-
ity to those countries with higher emissions requirements for fossil fuel phaseout
or drawdown. However, while I agree that this is plausible, I think it still stands in
unacceptable tension with the desperate need for a drastic and immediate reduction
in global emissions.™ As I have intimated at several earlier points, perhaps what
is required is some small amount of acquiescence in the pursuit of climate justice
that satisfies the kinds of ‘political feasibility constraints’ discussed in §3.3. Such
a solution would be highly non-ideal, and we may only wish to adopt it in a transi-
tional capacity. But to quote Simon Caney (2016, p. 40): ‘the need for those with the
political power to exercise leadership to reduce non-compliance, and for those with
the greatest ability to pay to take on extra responsibilities, could not be greater’. In
many cases, this burden will unequivocally fall on the shoulders of rich states with
high historical GHG emissions. But in the very specific case of absorptive capacity,
the reverse may be true: it is sink-rich states that have a greater ability to pay. Their
doing so may buy precious time that might otherwise have been wasted on designing
a perfect emissions trading system to remedy an avoidable problem.

The second limitation is that retreat to the unrestricted RRP might simply be con-
sidered too high a cost. Given that a large part of the EPC view’s original appeal
stemmed from the intuitive egalitarian simplicity of the claim that no single person
has a greater claim to atmospheric absorptive capacity than any other, the EPC pro-
ponent may be rightfully concerned if their position stands and falls with the radi-
cal cosmopolitan opposition to territorial sovereignty that Beitz’s RRP represents.
It may be the case that a different defence of EPC against territorial claims can be
made. But I take my arguments to establish that a retreat to the unrestricted RRP
remains an option for the EPC view, even if it is only attractive as a last resort. It
may, of course, be possible to provide a novel basis for distinguishing between ter-
restrial sink capacity and more conventional natural resources that are subject to ter-
ritorial claims, and articulate a newly modified version of the RRP that applies to the
former but not the latter. One such basis might be the fact that terrestrial sink capac-
ity is necessarily mediated by the atmosphere: one does not emit GHGs directly into
vegetation, or into soil. Rather, one emits GHGs into the atmosphere, which are later

35 Not to mention the fact that there is little in the way of consensus on the moral status of emissions
trading. See, for instance, Ott and Sachs (2002), Caney (2010) and Dirix et al. (2016) for a range of
views.
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sequestered by terrestrial sinks. What this means is that it is possible to ‘redistrib-
ute’ terrestrial sink capacity without crossing borders or physically appropriating
the resources that instantiate that sink capacity. In order to give, say, a citizen from
one state access to the sink capacity of another state, one does not need to physi-
cally enter the state containing the sink, or remove physical resources from the ter-
ritories in which they are located. This makes sink capacity importantly different
from the kinds of natural resources to which we might be reticent about applying the
unrestricted RRP, whose redistribution may require physical appropriation. Thus,
one might argue that the tension between territorial sovereignty and the RRP is less
severe in the case of sink capacity than in the case of, say, a diamond mine. Explor-
ing a version of the RRP which is less restricted than the restricted RRP, but more
restricted than the unrestricted RRP may be an interesting avenue for future study.
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