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EQUIVOCAL HELPERS—COMPLICIT STATES, MIXED MESSAGES

AND INTERNATIONAL LAW

GEORG NOLTE* & HELMUT PHILIPP AUST**

Abstract Issues of State complicity arise ever more frequently in inter-

national relations. Rules which deal with the responsibility of States for

aiding or assisting in the commission of internationally wrongful acts by

other States are, however, not yet fully developed. States frequently support

each other’s actions without necessarily considering the potential implica-

tions of the rules on complicity in international law. This leads to another

problem: is support given to another State automatically to be seen as rele-

vant practice for the development of new customary rules or the interpret-

ation of treaties through subsequent practice? Or is it possible for complicit

States to play two different roles: to assist in some conduct while not en-

dorsing the legal claim associated with it? This contribution aims to untangle

the various facets of complicit State behaviour. It will argue that in some

cases, States can indeed play two different roles. States should, however, be

careful in considering the long-term implications of such behaviour.

I. INTRODUCTION

In the shadow of momentous events, the question of responsibility of com-

plicit States has arisen more and more frequently in recent years. The best-

known cases concern the implication of third party States in the US-led attack

against Iraq in 2003, the roles of European States in the US policy of ‘extra-

ordinary rendition’, and Serbia’s involvement in the Srebrenica genocide.

The rules on complicity in international law are not sufficiently developed

to allow for clear-cut determinations in all those cases.1 It is clear, however,

that some of these cases have created political dilemmas. For example, some

EU States and Canada, while being close allies of the United States, have been

* Professor of Law, Humboldt University Berlin; Member of the International Law
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** MLE, Doctoral Candidate and Research Fellow, University of Munich.
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1 Article 16 of the ILC Articles on State Responsibility: ‘A State which aids or assists

another State in the commission of an internationally wrongful act by the latter is responsible for
doing so if: (a) That State does so with knowledge of the circumstances of the internationally
wrongful act; and (b) The act would be internationally wrongful if committed by that State.’, ILC,
‘Report of the International Law Commission on the Work of its 53rd Session’ (23 April–10
August 2001) UN Doc A/56/10.
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unhappy with some US conduct, in particular with the US-led attack against

Iraq (II.). These States nevertheless provided support for the US. What are the

legal consequences of such support? Was it furnished solely for political

reasons or did it also imply legal endorsement?2 In the following section we

will address two questions: First, we will consider the rules which determine

whether their support renders ‘complicit’ States themselves responsible under

international law (III.). Second, we will ask whether such support can simul-

taneously be counteracted on the law-making or law-interpretive level: can a

State express relevant legal objections against the conduct (and its underlying

legal assertion) of another State to which it simultaneously contributes aid? Or

are such objections legally insignificant (IV.).

We should point out that our main concern is not whether the United States,

or any other primary actor, has violated international legal obligations. We

assume that in the situations we discuss this was at least arguably the case. Our

main concern is the question of responsibility of third party States. This issue

becomes more important as States increase and intensify relations in the pro-

cess of globalization. Relations between States are often so dense that a broad

and rigorous rule on complicity would require constant scrutiny by States on

whether their conduct which is prima facie ‘neutral’ does not stray into

‘complicity’. What happens if States do not arrive at a clear conclusion with

respect to the assessment of the lawfulness of their peers’ conduct? Is a State

required to withdraw its support if the conduct to which support is given might

be unlawful? Or does the rule apply that ‘States should (. . .) be entitled to

presume that other States will act lawfully’?3 Would it be enough for the State

to refrain from contributing aid or assistance only in those cases in which

illegality is clearly established? Conceivable future scenarios might concern

even more legally ambiguous situations than the US-led attack on Iraq. Such

situations could arise, for example, in the further aftermath of Kosovo’s

declaration of independence, or with respect to measures to support Pakistan

in its attempts to secure its nuclear weapons against unauthorized use,4 or the

decision whether or not to support an ally which is considering military action

against militia or terrorist groups within the territory of a third State.5

II. PRACTICAL SUPPORT AND POLITICO-LEGAL OBJECTIONS

When the United States launched their attack on Iraq in 2003 the US

government approached its NATO allies for support. While certain allies

2 SR Ratner, ‘Jus ad bellum and jus in bello after September 11’ (2004) 96 AJIL 905, 910.
3 V Lowe, ‘Responsibility for the Conduct of Other States’ (2002) 101 Kokusaiho Gaiko

Zassi 1, 10.
4 ‘US Secretly Aids Pakistan in Guarding Nuclear Arms’ New York Times (18 November

2007).
5 ‘Bush Pledges to Help Turkey on Intelligence’ New York Times (6 November 2007); ‘US

Helps Turkey Hit Rebel Kurds in Iraq’ Washington Post (18 December 2007).
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refused to contribute fighting troops and expressed political objections against

this attack, they mostly acceded to US requests for support on a technical level

and refrained from expressing an opinion on the legality of the attack.6

This is not the place to reopen the debate on the legality of the US-led Iraq

invasion. It is probably fair to say that invocations of the right to self-defence

were rejected by the overwhelming majority of States and authors as being

clearly erroneous and unpersuasive.7 On the other hand, the official justifica-

tions by the United States and the United Kingdom which alleged an autho-

rization by the Security Council were taken more seriously. Although most

authors ultimately did not consider them to be persuasive it was widely

accepted that they constituted a serious legal argument.8

6 For an assessment of the participation of these States see O Corten, ‘Quels droits et quels
devoirs pour les états tiers? Les effets juridiques d’une assistance à une acte d’agression’ in
K Bannelier and others (eds), L’intervention en Irak et le droit international (Pedone, Paris, 2004)
104; O Corten, Le droit contre la guerre (Pedone, Paris, 2008) 277–289.

7 Letter dated 19 March 2003 from the Chargé d’affairs a.i. of the Permanent Mission of
Malaysia to the United Nations transmitting a statement of the Troika of the Non-Aligned
Countries (South Africa, Malaysia, Cuba), UN Doc. A/58/68-S/2003/357 (21 March 2003): The
Movement of Non-Aligned Countries represents 116 States. In addition, it is noteworthy that the
right to self-defence was not seriously considered in the meeting of the Security Council con-
cerned with the attacks on Iraq, see UN Doc. S/PV.4726 (26 March 2003) and S/PV.4726
(Resumption 1) (27 March 2003); see also the statements made by then UN Secretary General
Kofi Annan in a BBC interview on 16 September 2004, available at<http://news.bbc.co.uk/2/hi/
middle_east/3661640.stm> accessed 20 September 2008; and the interpretation made thereof by
Spokesman Fred Eckhard, available at <http://www.un.org/apps/news/storyAr.asp?NewsID=
11953&Cr=iraq&Cr1=> accessed 20 September 2008. For an in-depth analysis of the discus-
sions within the UN bodies and beyond see O Corten, ‘Opération Iraqi Freedom: Peut-on ad-
mettre l’argument de l’ «autorisation implicite» du Conseil de Sécurité?’, (2003) 36 RBDI 205;
for scholarly rejections of the claim to self-defence see TM Franck, ‘What Happens Now? The
United Nations After Iraq’ (2003) 97 AJIL 607, 611; AL Paulus, ‘The War Against Iraq and the
Future of International Law: Hegemony or Pluralism?’ (2003) 25 Michigan J Int L 691; C
Tomuschat, ‘Iraq—Demise of International Law?’, (2003) 78 Die Friedens-Warte 141; for the
most straightforward rejection see V Lowe, ‘The Iraq Crisis: What Now?’ (2003) 52 ICLQ 859,
865: ‘There is no arguable case that the United States and the United Kingdom were acting in self-
defence in invading Iraq.’ For various versions to legitimate the legality of the attacks on Iraq see
the expertise of Lord Goldsmith first gave to the British Government on 7 March 2003, available
at <http://image.guardian.co.uk/sys-files/Guardian/documents/2005/04/28/legal.pdf> accessed
20 September 2008; C Greenwood, ‘The Legality of Using Force Against Iraq’, Memorandum of
24 October 2002, available at <http://www.publications.parliament.uk/pa/cm200203/cmselect/
cmfaff/196/2102406.htm> accessed 20 September 2008; Y Dinstein,War, Aggression, and Self-
Defence (4th edn, OUP, Oxford, 2005) 297; WH Taft IV/TF Buchwald, ‘Preemption, Iraq and
International Law’, (2003) 97 AJIL 557; R Wedgwood, ‘The Fall of Saddam Hussein: Security
Council Mandates and Preemptive Self-Defense’ (2003) 97 AJIL 576.

8 Cf JA Frowein, ‘Is Public International Law Dead?’ (2003) 46 GYIL 9, 11; TM Franck (n
7) 611, holds the authorization thesis to be ‘more sophisticated that the plea to have acted in self-
defence’ which, in turn, was ‘hard to fit within any plausible theory of imminence’; JE Stromseth,
‘Law and Force After Iraq: A Transitional Moment’ (2003) 97 AJIL 628, 630: ‘(. . .) the text of
Resolution 1441 can fairly be read as an agreement to disagree over whether an additional
Security Council Resolution authorizing force was needed in the event of Iraqi non-compliance.’;
P Sands, Lawless World (Paperback Edition, Penguin Press, London, 2006) 269 on the first legal
advice by Lord Goldsmith to the British Government: ‘As much as I disagree with the equivocal
conclusion of the Attorney’s 7 March advice, I accept that the document as a whole is careful,
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We use the 2003 Iraq conflict as an illustration: In this case, Italy and

Germany, among others, granted over-flight and landing rights for US planes

involved in the attack on Iraq. German armed forces guarded US facilities in

Germany during the offensive military operations. German warships involved

in the anti-terrorist ‘Operation Enduring Freedom’ escorted US ships on their

way to the Persian Gulf which subsequently participated in the attacks against

Iraq.9 Italy declared itself ‘non-belligerent’ which meant, according to the

Italian Supreme Defence Council, that it abstained from direct participation in

the conduct of the hostilities.10

Some governments attempted to justify their support for the US by referring

to obligations allegedly arising from the North Atlantic Treaty11 or secret

treaties of assistance.12 Such attempts, however, can be easily dismissed. If the

US-led attack against Iraq was indeed a violation of Article 2(4) of the UN

Charter other treaty obligations cannot justify it (Article 103 of the UN

Charter); if that was not the case, supporting US action needed no justification.

It is likely that the invocation of such treaties was rather meant to elucidate the

political reasons for providing the assistance in question, ie maintaining an

important alliance in the face of disagreements elsewhere.

A more subtle approach was adopted by the Canadian government.13 While

it granted over-flight rights for US planes on their way to the theatre of

operations, Prime Minister Jean Chrétien declared that ‘(w)e have always

made clear that Canada would require the approval of the Security Council

if we were to participate in a military campaign’. He also said that he had

told the President of the United States that ‘Canada was not going to support

balanced and reasonable.’ Other international lawyers have left the zone of the arguable, eg J Yoo,
‘International Law and the War in Iraq’ (2003) 97 AJIL 563.

9 Currently, a parliamentary committee of the Bundestag investigates issues in connection
with the German participation in the war against Iraq, see <http://www.bundestag.de/
ausschuesse/ua/1_ua/index.html> accessed 20 September 2008, German language only; for the
Report of the Federal Government see<http://www.bundestag.de/aktuell/archiv/2006/pkgr_irak/
bericht_breg_offen.pdf> accessed 20 September 2008.

10 N Ronzitti, ‘Italy’s Non-Belligerency During the Iraq-War’, in M Ragazzi (ed),
International Responsibility Today—Essays in Memory of Oscar Schachter (Nijhoff, Leiden/
Boston 2005) 197, 201.

11 See the speech of Bundeskanzler Gerhard Schröder at the Bundestag on 19 March 2003,
Bulletin 24–3 of 19 March 2003, cited in M Hartwig, Völkerrechtliche Praxis der Bundesrepublik
Deutschland im Jahr 2003, 65 (2005) ZaöRV, 741, 775.

12 O Corten, ‘Les arguments avancés par la Belgique pour justifier son soutien aux Etats-Unis
dans le cadre de la guerre contre l’Irak’ (2005) 38 RBDI 417, with the text of the ‘Agreement
Between Belgium and the United States Concerning the Preparation and Operation of an
American Line of Communication in Belgium’ of 16 and 19 July 1971 reprinted at 440–446.

13 The Canadian approach should be differentiated from the example of Belgium. The
Belgian government was strictly opposed to the legality of attacks on Iraq before the com-
mencement of the armed conflict but was anxious afterwards to shift the focus from the legality to
the legitimacy of the attacks, arguing inter alia that there are different positions concerning
legality; see for the different positions E David, ‘La pratique du pouvoir exécutive et le contrôle
des chambres législatives en matière de droit international (1999–2003)’ (2005) 38 RBDI 5,
264–265.
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a war on Iraq’ without Security Council authorisation. Furthermore, he

pointed out that ‘American authorities were “very clearly aware of Canada’s

position”.14

The statement of the Canadian Prime Minister can be interpreted as an

expression of disagreement with the legal position of the United States con-

cerning military action in Iraq, albeit this disagreement was couched in

diplomatic language. However, it can also be interpreted as a statement in-

dicating Canadian political preferences. Assuming that it was an expression of

disagreement with the legal position of the United States, or at least a con-

sciously ambiguous statement, the question arises whether the Canadian

combination of factual support for the US action and carefully voiced dis-

agreement with the legal position of the US has any legal significance. Is the

statement of the Canadian Prime Minister relevant ‘practice’ or an expression

of ‘opinio juris’ for the development of customary law and/or the interpret-

ation of UN Security Council Resolutions? Or is it vitiated by the contrasting

practical assistance offered by the granting of over-flight rights?

III. RESPONSIBILITY FOR COMPLICITY

A. Introductory Remarks on Primary and Secondary Rules on Complicity

Complicity is not a term of art in international law15 although it is frequently

employed to describe situations in which one State furnishes aid or assistance

to another State’s wrongful conduct.16 It was once used by the ILC in its

deliberations on supportive States,17 but was discarded in favour of the more

neutral sounding concept of ‘aid or assistance’ which now appears in Article

16 of the ILC Articles on State responsibility.18

The responsibility of complicit States can be engaged in two ways: either a

complicit State is responsible for the violation of a primary rule to which it is

bound itself, or it incurs derivative responsibility for its assistance to the

internationally wrongful act of another State. In the case of the support given

to US action in Iraq the most important primary rule which may have been

violated is expressed in Article 3 lit. f) of the General Assembly’s 1974

14 Hansard of the Canadian Parliament of 17 and 18 March 2003, available at <http://www.
parl.gc.ca/37/2/parlbus/chambus/house/debates/071_2003-03-17/HAN071-E.htm#Int-452531>
and <http://www.parl.gc.ca/37/2/parlbus/chambus/house/debates/072_2003-03-18/HAN072-
E.htm#Int-457110> respectively, accessed 20 September 2008).

15 Case Concerning the Application of the Convention on the Prevention and Punishment of
the Crime of Genocide (Bosnia and Herzegovina v Serbia and Montenegro) (Judgment) 2007
<http://www.icj-cij.org/docket/files/91/13685.pdf> accessed 20 September 2008, para 419; for
a concise summary of the judgment see S Sivakumaran, Case Note, (2007) 56 ICLQ 695.

16 See, eg V Lowe, International Law (OUP, Oxford, 2007) 121.
17 R Ago, ‘Seventh Report on State Responsibility’, UN Doc. A/CN.4/307 and Add. 1 and 2,

YBILC 1978, Vol. II, pt. one, 31, 58–60. 18 GA Res 56/83 (12 December 2001).

Complicit States, Mixed Messages and International Law 5
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Definition of Aggression.19 This rule provides that the ‘action of a State in

allowing its territory, which it has placed at the disposal of another State, to be

used by that State for perpetrating an act of aggression against a third State’

itself qualifies as an act of aggression’.20 The possible basis for a derivative

responsibility is contained in Article 16 of the ILC Articles on State

Responsibility.

Is the distinction between a manifestly erroneous and an arguable justifi-

cation in any way relevant for our case of complicity? At first sight this is

counter-intuitive as it would seem to contradict the elementary binary code of

the law,21 namely that either a given behaviour is illegal, in which case the

rules apply which attribute responsibility for complicit behaviour, or that a

given behaviour is legal, in which case the same rules for the attribution of

complicit behaviour do not apply. Thus, either the US violated the prohibition

of the use of force, in which case Article 3 lit. f) of the Definition of

Aggression applies, or the United States has not committed an aggression or

used force contrary to Article 2 (4) of the UN Charter (because its behaviour

was justified by Security Council Resolutions), in which case States which put

their territory at the disposal of the US military have also not committed a

wrongful act under international law. This simple analysis suggests that the

uncertainty about the validity of the alleged justification of the main actor

applies equally to its helper(s). We assume that this is indeed the case for the

primary rule as it is articulated by Article 3 lit. f) of the Definition of

Aggression. But what about the secondary and more general rule on com-

plicity?

B. Article 16 of the ILC Articles on State Responsibility

Article 16 of the ILC Articles on State Responsibility provides that:

A State which aids or assists another State in the commission of an inter-

nationally wrongful act by the latter is responsible for doing so if: (a) That State

19 Definition of Aggression, GA Res. 3314 (XXIX) (14 December 1974). Possible other
primary obligations can arise out of the laws of neutrality. Their application is, however, depen-
dent on a declaration of neutrality. For the continued relevance of the law of neutrality see
Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) ICJ Rep 1996 261; see also
UK Ministry of Defence (ed), The Manual of the Law of Armed Conflict (OUP, Oxford, 2004),
para 1.43; I Brownlie, International Law and the Use of Force by States (Clarendon Press,
Oxford, 1963) 404; Y Dinstein (n 7) 163; C Greenwood, ‘The Concept of War in Modern
International Law’ (1987) 36 ICLQ 283.

20 The Definition of Aggression is not only concerned with elucidating the term as it appears
in Article 39 of the UN Charter, but also whether an armed attack has been committed and/or
whether Article 2 (4) of the Charter has been violated, see for example Armed Activities in and
Against Nicaragua (Nicaragua v The United States of America) (Judgment, Merits) (1986) [1986]
ICJ Rep 14, para 195.

21 On the genesis of and limits to the binary code of law see N Luhmann, Das Recht der
Gesellschaft (Suhrkamp, Frankfurt/M. 1993) 165. In this context one can also refer to the ‘pen-
umbra of uncertainty’ which is said to surround every legal rule, HLA Hart, The Concept of Law
(2nd edn, OUP, Oxford, 1994) 12.
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does so with knowledge of the circumstances of the internationally wrongful act;

and (b) The act would be internationally wrongful if committed by that State.

This provision raises a number of questions, in particular whether it actually

reflects a rule of customary international law (1), whether only such ‘aid

or assistance’ is relevant which crosses a certain minimum threshold (2),

whether the knowledge element requires a certain intention to assist (3) and,

finally, how Article 16 interacts with primary rules on complicity and the

rules set forth by the regime of serious breaches of peremptory rules under

general international law (4). We will come to the conclusion that the answers

to all these questions, if taken together, militate in favour of a narrowly cir-

cumscribed norm of responsibility for providing aid and assistance which

only applies if it is sufficiently clear that the act of the other State is indeed

illegal.

1. Article 16 as customary international law?

The debates in the International Law Commission have left unresolved the

question of whether Article 16 actually reflects a rule of customary inter-

national law. In its recent Genocide Convention Case, however, the

International Court of Justice has declared this to be the case,22 the first time

that complicity was discussed by the Court. The case concerned the res-

ponsibility of Serbia and Montenegro for possible acts of genocide in Bosnia

and Herzegovina. The Court did not apply Article 16 directly, since the case

did not involve a situation of inter-state complicity but of aid or assistance to

the Republika Srpska, a non-State actor. Non-State actors are generally be-

yond the purview of the ILC Articles on State responsibility. The Court,

however, examined whether the principle underlying Article 16 applied to

Article III, lit. e) of the Genocide Convention which establishes an obligation

to punish complicity in genocide. The Court saw no reason why it could not

resort to Article 16 by means of analogy. While this conclusion is plausible,

the rather cursory treatment of Article 16 by the Court cannot replace a more

thorough assessment of its basis and its interpretation.

Arguing in favour of the customary status of such a rule, both Special

Rapporteurs Roberto Ago and James Crawford relied on ambiguous state

practice.23 This practice consists of protests against the supply of financial and

military aid to a belligerent,24 the permission of the use of a State’s territory

22 Case Concerning the Application of the Convention on the Prevention and Punishment of
Genocide (n 15), para 420.

23 Roberto Ago, Seventh Report on State Responsibility, YBILC 1978, Vol. II, Pt. one, 52 et
seq and James Crawford, Second Report of State Responsibility, UN Doc. A/CN./498/Add. 1
respectively.

24 ILC Commentary to Article 16, reprinted in J Crawford (ed), The International Law
Commission’s Articles on State Responsibility (CUP, Cambridge, 2002) Art 16, para 7.

Complicit States, Mixed Messages and International Law 7
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by another State to carry out an armed attack against a third State,25 the

circumvention of sanctions imposed by the UN Security Council,26 and calls

by the UN General Assembly to UN Member States to refrain from supplying

arms and other assistance to countries with questionable human rights re-

cords.27 Almost all of these examples can be interpreted as relating to primary

rules rather than to a distinct secondary rule: For example, the supply of

financial and military aid to a belligerent may be a violation of the laws of

neutrality. In addition, the use of a State’s territory by another State to carry

out an armed attack is a violation of the primary obligation of a State not

to knowingly allow its territory to be used to the detriment of other States.28

It is true that the ILC has also made reference to specific primary rules

which prohibit States to provide assistance for the commission of wrongful

acts by other States in certain areas,29 but this argument only raises the

question of whether the norms referred to are exceptions to or whether they

are expressive of a general rule. In other words, it is doubtful whether a sec-

ondary rule can be derived from a combination of mostly primary obligations.

We would, however, not rule out this possibility since it is questionable

whether a strict distinction between primary and secondary rules can always

be drawn.30

Whether the practice quoted by the ILC is sufficient to prove the existence

of a secondary rule cannot be answered here. Governmental comments ex-

pressed during the ILC drafting process seem to lend more support to the

existence of a customary31 rule than not.32 While scholarly accounts are

25 ibid, para 8. 26 ibid, para 9. 27 ibid.
28 See above (n 19). 29 ILC Commentary (n 24) Article 16, para 2.
30 Sceptical in this regard A Orakhelashvili, Peremptory Norms in International Law (OUP,

Oxford, 2006) 80; see with further references HP Aust, ‘Through the Prism of Diversity—The
Articles on State Responsibility in the Light of the ILC Fragmentation Report’ (2006) 49 GYIL,
165, 175–177; in this regard, Roberto Ago made an interesting remark: Answering the question
just described whether the draft provision would not leap the barrier between primary and sec-
ondary rules he responded that ‘in his opinion the Commission should not hesitate to leap that
barrier whenever necessary.’, R Ago, Statement at the 1519th Meeting of the ILC, YBILC 1978,
Vol. I, 240, para 27. Given the importance that Ago generally assigned to the distinction between
primary and secondary rules in general this may come as a surprise, see R Ago, ‘Working Paper
on State Responsibility’, YBILC 1963, Vol. II, 251–254: ‘. . . any discussion of international
responsibility should take into account the whole of responsibility and nothing but responsibility’;
ibid, 253.

31 Support was, among others, expressed by Finland, UN Doc. A/C.6/33/SR.39, para. 4; Mali,
YBILC 1980, Vol. II, Pt. one, 101; Mexico, UN Doc. A/C.6/55/SR. 20, para. 42; the Netherlands,
UN Doc. A/CN.4/515, 28; Japan, UN Doc. A/C.6/54/SR.22, para 8; the United Kingdom, the
United States of America, UN Doc. A/CN.4/488, 75 et seq.

32 These governments include Germany and Switzerland, see UN Doc. A/CN.4/488, at 75 et
seq; Switzerland’s position is however compromised by a later statement, UN Doc. A/C.6/54/
SR.22, para 70 et seq, in which the complicity provision has been commented on a in more
favourable light. Its status as a rule of customary international law has also been questioned by the
Federal Republic of Yugoslavia in the Case Concerning Application of the Convention on the
Prevention and Punishment of the Crime of Genocide (n 15), Counter-Memorial of 22 July 1997,
336, <http://www.icj-cij.org/docket/files/91/10503.pdf> accessed 20 September 2008.
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divided,33 the existence of such a secondary rule seems at least to have

been confirmed more recently than not. This is not only true with respect

to the above-mentioned judgment of the International Court of Justice in

the Genocide Convention Case34 and its pleadings.35 The Venice Commission

of the Council of Europe has referred to Article 16 when determining the

international legal obligations of Council of Europe Member States in

respect of secret detention facilities and inter-state transport of prisoners.36

The presence of French military advisors in Rwanda prior to the genocide

in 1994 prompted the Rwandan government to establish an investigatory

commission in order to show that France was complicit in the genocide.37

The US State Department held an investigation into the possible Israeli use of

US-made cluster bombs in the 2006 Lebanon conflict38 which may have vio-

lated an agreement between the US and Israel prohibiting the unlawful use of

such weapons. Article 16 was also considered and applied by the German

Federal Constitutional Court39 and the German Federal Administrative

33 For the customary law status cf J Quigley, ‘Complicity in International Law: A New
Direction in the Law of State Responsibility’ (1986) 57 BYIL 77; B Graefrath, ‘Complicity in the
Law of International Responsibility’ (1996) 29 RBDI 370; K Nahapetian, ‘Confronting State
Complicity in International Law’, (2002) 7 UCLA Journal of International Law and Foreign
Affairs 99; A Boivin, ‘Complicity and beyond: International law and the transfer of small arms
and light weapons’ (2005) (859) 87 IRRC, 467; S Talmon, ‘A Plurality of Responsible Actors?
International Responsibility for Acts of the Coalition Provisional Authority in Iraq’, in Phil Shiner
and Andrew Williams (eds), The Iraq War and International Law, (Hart, Oxford, 2008) forth-
coming, <http://ssrn.com/abstract=1018172> accessed 20 September 2008, 31 of the manu-
script; for a sceptical view see E Klein, ‘Beihilfe zum völkerrechtlichen Delikt’, in Ingo von
Münch (ed), Staatsrecht—Völkerrecht—Europarecht: Festschrift für Hans-Jürgen Schlochauer,
(de Gruyter, Berlin 1981), 425; unsure whether the ILC has succeeded in proving the existence of
such a norm CJ Tams, ‘All’s Well That Ends Well—Comments on the ILC’s Articles on State
Responsibility’, (2002) 62 ZaöRV, 759, 794; for an overview on the treatment of complicity in the
literature see A Felder, Die Beihilfe im Recht der völkerrechtlichen Staatenverantwortlichkeit,
(Schulthess, Zürich 2007) 236–237. 34 See above (n 15).

35 See the pleading of Alain Pellet on behalf of Bosnia and Herzegovina in the Case
Concerning Application of the Convention on the Prevention and Punishment of Genocide (n 15)
CR 2006/8, 28. While denying the pertinence of Article 16 of the ILC Articles for the said case,
Ian Brownlie and Natasja Fauveau-Ivanovı́c on behalf of Serbia and Montenegro do not deny
its status as a customary norm, CR 2006/40, 50–51 and CR 2006/43, 63–65 respectively,
all available at <http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=f4&case=91&code=
bhy&p3=2> accessed 20 September 2008.

36 Venice Commission of the Council of Europe: Opinion on the International Legal
Obligations of Council of Europe member states in respect of secret detention facilities and inter-
state transport of prisoners, CDL-AD(2006)009, para 45, reprinted in (2006) 27 HRLJ 122.

37 P Bernard, ‘Le Rwanda publie son réquisitoire contre la France’ Le Monde (6 August
2008); see also R Dallaire/K Manocha/N Degnarain, ‘The Major Powers on Trial’ (2005) 3 JICJ
861; F Grünfeld/A Huijboom, The Failure to Prevent Genocide in Rwanda—The Role of
Bystanders, (Transnational, New York, 2007).

38 ‘Inquiry Opened Into Israeli Use of U.S. Bombs’ New York Times (25 August 2006)
<http://www.nytimes.com/2006/08/25/world/middleeast/25cluster.html> accessed 20
September 2008; ‘Israel May Have Violated Arms Pact, U.S. Official Says’ New York Times (28
January 2007, Section 1, Column 1, 3).

39 BVerfGE 109, 13, 26–27—Extradition of a Person Lured out of its Home Country, see on
this judgment M Hartwig, Case Note, ILDC 10 (DE 2003), <http://www.oxfordlawreports.
com> accessed 20 September 2008.
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Court.40 In some cases governments have accused other States of being

complicit in violations of international law. The Syrian Minister of Foreign

Affairs has sent a note to the United Kingdom in which he accused the latter

for violating international law by supporting the construction of the Ilisu dam

project at the River Tigris in Turkey.41 The Arab League also issued a formal

protest to the UK Government in this regard.42

This array of recent statements and practice suggests that there does indeed

exist a secondary rule prohibiting aid or assistance to internationally wrongful

conduct, although its exact scope remains unclear. It remains to be determined

how far Article 16 is the proper articulation of this norm.

2. A minimum threshold for prohibited ‘aid or assistance’?

The ILC has not defined what constitutes relevant ‘aid or assistance’. It is

theoretically conceivable that ‘aid or assistance’ comprises every act (or

omission) which facilitates the commission of an internationally wrongful act

by another State.43 However, it is implausible that Article 16 should cover ‘aid

or assistance’ which is only remotely or ‘indirectly’ related to an inter-

nationally wrongful act.44 There should rather be some special nexus between

the aid and the wrongful act. This can be demonstrated by the case of the

export credit guarantees concerning the construction of the Ilisu dam on the

40 BVerwG 2 WD 12.04—Pfaff, judgment of 21 June 2005, available at <http://www.
bundesverwaltungsgericht.de> accessed 20 September 2008, see on this judgment HP Aust, Case
Note, ILDC 483 (DE 2005),<http://www.oxfordlawreports.com> accessed 20 September 2008,
with an English translation of the relevant parts of the judgment; and I Baudisch, Case Note,
(2006) 100 AJIL 911.

41 The content of the note and the UK response can be read out of several newspaper articles
in which a UK government spokesman affirms the existence of the protest but denies all res-
ponsibility by the UK, see ‘Dam Backed by Blair Flouts International Law, Syria Says’ The
Independent (16 July 2000, 10); and the article by H Elver, ‘World Commission on Dams Report
Challenges Financing for Ilisu Dam’ Turkish Daily News (20 March 2001, available at lex-
isnexis). It is indeed possible that this project violates obligations arising from international
environmental law, human rights law and the rules on the protection of cultural heritage, see
J McCrystie Adams, ‘Environmental and Human Rights Objections Stall Turkey’s Proposed Ilisu
Dam’ (2000) Colorado J Int Env L and Pol, 173; K Wangkeo, ‘Monumental Challenges: The
Lawfulness of Destroying Cultural Heritage During Peacetime’, (2003) 28 Yale Int L J 183.

42 ‘Turkey Dam Violates Law Says Arab League’ Gulf Daily News (18 July 2000, available at
lexisnexis).

43 Omissions are particularly difficult to deal with. The ICJ has now ruled out the possibility
of complicity by omission in its Genocide Convention Case (n 15) para 432. This is not wholly
convincing, however. In the case of overflights it is not only possible that a State explicitly grants
such rights, but also that it simply does not object to the use of its airspace. Although the conduct
attributable to a State can, in principle, consist of acts as well as omissions (Article 2 of the ILC
Articles), complicity by a omission is only conceivable a duty to act is incumbent on the helping
State, see A Felder (n 33) 254–255; S Sivakumaran (n 15) 704–705.

44 C Chinkin, Third Parties in International Law (Clarendon Press, Oxford, 1993) 297; V
Lowe (n 3) 5; A Felder (n 33) 250; contra: S Talmon (n 33) 30–31.
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river Tigris.45 After the UK had dropped its plans to participate, Austria,

Germany and Switzerland were asked to provide export credit guarantees to

an international consortium that was charged with the project by the Turkish

government.46 The three governments initially decided to grant the export

credit guarantee subject to a series of conditions obliging Turkey to abide by

international legal and soft law standards.47 One of the conditions set out in

the decisions of the respective governments was that the neighbouring States

will be adequately consulted throughout the construction of the dam, an issue

which had previously been raised by Syria and the Arab League vis-à-vis the

United Kingdom.48 This conditionality, however, neither ensures that the

three States do not violate international law by granting the guarantee nor that

the project is now actually in conformity with international law.49

We wonder whether the export credit guarantee is sufficiently linked to any

(possible) violation of international law by Turkey so that the guarantor States

in question would incur responsibility for assistance.50 It is clear that Turkey

ultimately benefits from the guarantee, even if the guarantee was formally

given to private investors. It is not at all clear, however, whether Turkey

actually commits an internationally wrongful act with respect to Syria and Iraq

by constructing the dam. While Turkey must abide by the customary princi-

ples of fair and equitable use of shared natural resources and of good neigh-

bourly behaviour the precise content of these principles is not easy to

determine. Whereas the UN Convention on the Non-Navigational Use of

Waterways51 is fairly detailed as far as procedural obligations are concerned

45 A Epiney, ‘Nachbarrechtliche Pflichten im internationalen Wasserrecht und Implikationen
für Drittstaaten’, (2001) 39 AVR, 1; A Epiney, ‘Umweltvölkerrechtliche Rahmenbedingungen für
Entwicklungsprojekte’ (2005) 41 BDGVR 329, 358.

46 ‘Türkisches Ultimatum—Deutschland muss über Kreditgarantie für Staudamm en-
tscheiden’ Frankfurter Allgemeine Zeitung (1 March 2007, 5); ‘Staudamm-Projekt bereitet Berlin
Bauchschmerzen’ Frankfurter Rundschau (9 March 2007, 12).

47 ‘Bedingte Zustimmung zu Ilisu-Staudamm—Bundesrat gewährt Exportrisikogarantie unter
Auflagen’ Neue Zürcher Zeitung (16 December 2006, <http://www.nzz.ch/2006/12/16/il/
articleER56S.html> accessed 20 September 2008); Press Release of the German Ministry
for Economic Affairs of 26 March 2007, <http://www.bmwi.de/BMWi/Navigation/Presse/
pressemitteilungen,did=193686.html>accessed 20 September 2008.

48 See the statement of the Iraqi Minister for Water Affairs, ‘Türkei—Lässt Damm den Irak
austrocknen?’ Die Presse (4 May 2007).

49 Although one could think that now this problem is solved, mention must be made that after
the granting of the export credit guarantee the Iraqi Government has denied any change of
position on its side on the matter, see the recent survey of the NGOs ‘The Corner House’ and
‘The Kurdish Human Rights Project’, available at <http://www2.weed-online.org/uploads/
ilisu_downstream_water_impacts_final_25.4.07.pdf> accessed 20 September 2008.

50 See also V Lowe (n 3) 6.
51 Articles 5, 8 and 11 et seq of the UN Convention on the Non-Navigational Uses of

International Waterways which stipulates a duty of cooperation, GA Res. 51/229, annex of 21
May 1997. The Convention has not yet entered into force, but is considered as representing
customary international law for the most part, see A Tanzi/M Arcari, The United Nations
Convention on the Law of International Watercourses—A Framework for Sharing (Kluwer,
London, 2001) 89.
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it does not seem to go beyond the Lac Lanoux Arbitration which puts

an emphasis on the concept of ‘good faith’.52 Turkey’s compliance with duties

of consultation is equally uncertain. In the Ilisu case, for example, it is also

unclear to what extent an existing joint commission of the three States on the

common use of the Tigris has dealt with the matter53 and whether this would

suffice for Turkey to have complied with its obligations to consult under

international law.

Note that it is not only a factual uncertainty which characterizes the Ilisu

dam case. It is also the unclear state of the law which complicates the as-

sessment of the situation by supporting States. In any event, the case makes

clear that it is not always possible to draw a sharp line between factual and

legal uncertainty. In many cases, it will be the legal uncertainty which will

enhance the factual uncertainty and vice versa. The Ilisu dam case points to a

more general conclusion. It suggests that the risk of international responsi-

bility should not be equal for, on the one hand, a State which aids another State

to violate a clear international rule and, on the other hand, for a State which

aids another State in a legally ambiguous situation.54 In the second case, it

makes more sense to make only the acting State bear the risk of international

responsibility. Vaughan Lowe has maintained that States should normally be

entitled to presume that other States will act lawfully55 and that to attribute the

same risk of unlawfulness to the main actor and to the helper would mean to

treat the assisting State as if it were acting jointly with the main actor.56 While

such a strict rule on the responsibility for ‘aid and assistance’ at first sight

appears to be beneficial for the international rule of law—as it would claim to

force States to be their ‘brother’s keeper’ and to steer far away from the risk of

being implied in illegal activity—it would at the same time discourage many

typical and usually beneficial forms of international co-operation. We assume

that, on balance, most States prefer an interpretation of the rule on the re-

sponsibility for ‘aid and assistance’ which leaves room for such typical forms

of cooperation as long as the implication in illegal activity is not sufficiently

clear.

52 Affaire du Lac Lanoux (Spain v France) (1957), 12 RIAA 281, 315; cf H Elver, Peaceful
Uses of International Rivers—The Euphrates and Tigris River Disputes (Transnational, Ardsley,
2002) 211; generally on the procedural aspects see SC McCaffrey, The Law of International
Watercourses—Non-Navigational Uses (OUP, Oxford, 2001) 341.

53 In 1980, a ‘Joint Technical Committee’ of Turkey and Iraq was founded which was later on
joined by Syria, see H Elver (n 52) 407.

54 A related issue was briefly discussed in the ILC in the course of the Second Reading of the
Draft Articles on State Responsibility. John Dugard held that the State which was to be held
responsible for complicity ‘must indeed have knowledge not merely of the circumstances of the
act but also of its wrongfulness.’ Statement at the 2577th Meeting of the ILC, YBILC 1999, Vol. I,
69, para 13. Otherwise, however, the issue was discussed under the rubric of ‘ignorance of the
law’ which was rightly rejected as an excuse for responsibility of the assisting State, cf. James
Crawford, ibid, para 14. 55 V Lowe (n 3) 10. 56 ibid.
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International law provides a confirmation for this conclusion in a somewhat

related context: It does not hold a State responsible for ‘instigating’ another

State to commit an internationally wrongful act.57 In this situation it is not

normative imprecision, but rather the factual uncertainty whether the in-

stigated State will eventually act upon the instigation (as well as the normative

assumption that States typically carefully weigh their options and are not

easily ‘instigated’ by other States), which justifies the attribution of res-

ponsibility solely to the acting State.58 However, the common element is

the assessment that, in a situation of uncertainty (whether factual or norma-

tive), it is the main actors who should bear the risk of responsibility for their

decisions.

In fact, this interpretation of Article 16 is indirectly corroborated by the

initial thoughts of Roberto Ago on complicity in the International Law

Commission. When Ago presented his Seventh Report on State responsibility

in 1978, the situations falling under the envisaged provision on complicity

were described by him as follows:

hTherei . . . are the cases in which the existence of an internationally wrongful

act unquestionably committed by a State, attributable to it as such and without

the slightest doubt involving its international responsibility, is accompanied by

the existence of participation by another State (. . .).59

3. The knowledge element

Another important feature of Article 16 is the requirement that the assisting

State have ‘knowledge of the circumstances of the internationally wrongful

act’. This means, according to the ILC Commentary, that ‘the aid or assistance

must be given with a view to facilitate the commission of the act and must

actually do so’.60 The Commentary thus narrows the textual meaning of

Article 16 and goes against the general thrust of the ILC Articles which, in

general, presuppose no distinct or separate requirement of fault or wrongful

intent for an internationally wrongful act.61 However, a requirement of fault or

wrongful intent may be found in specific articles of the Draft or may be

derived from primary norms which impose different standards of liability.62

57 ILC Commentary (n 24), Introduction to Part one, Chapter IV, para 9.
58 Cf R Ago, ‘Seventh Report on State Responsibility’, YBILC 1978, Vol. II, pt. one, 30, 55,

para 63: ‘The decision of a sovereign State to adopt a certain course of conduct is certainly its own
decision, even if it has received suggestions and advice from another State, which it was at liberty
not to follow.’; see also the Dissenting Opinion of Judge Schwebel, Military and Paramilitary
Activities in and against Nicaragua (n 20) 388–389.

59 R Ago, ‘Seventh Report on State Responsibility’, YBILC 1978, Vol. II, pt. one, 52, para 52.
60 ILC Commentary (n 24) Art 16, para 3.
61 On the issue of fault in the law of State responsibility see A Gattini, ‘Smoking/No-

Smoking’ : Some Remarks on the Current Place of Fault in the ILC Draft Articles on State
Responsibility’ (1999) 10 EJIL 397. 62 J Crawford (n 24) 12.
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It thus appears that the ILC wanted Article 16 to be interpreted narrowly so

that the ‘knowledge’ element turns into a requirement of wrongful intent.63

Likewise, the International Court of Justice has, mutatis mutandis, adopted

this approach in its recent Genocide Convention Case.64 Here, the Court was

faced with the special intent requirement from the Genocide Convention,

namely the dolus specialis which is directed towards the elimination of a

group under Article II of the Genocide Convention. The complicity rule

in Article III, lit. e of the Genocide Convention having more of a criminal

law origin, the Court used Article 16 by way of analogy.65 Inquiring

whether Serbia was responsible for complicity in genocide, the Court pointed

out that

‘[T]here is no doubt that the conduct of an organ or a person furnishing aid or

assistance to a perpetrator of the crime of genocide cannot be treated as com-

plicity in genocide unless at the least that organ or person acted knowingly, that

is to say, in particular, was aware of the specific intent (dolus specialis) of the

principal perpetrator.’66

If the analogy to Article 16 is supposed to be meaningful, this entails that

knowledge of the circumstances of the wrongful act is required at the least

(as the Court has put it) also with respect to Article 16. The words ‘at the least’

suggest that, as a general rule, more than mere knowledge is required.

Several governments have wondered about the meaning of the knowledge

element of Article 16.67 Ultimately, the same reasons which point in favour of

a requirement of certainty for what should be considered relevant ‘aid or

assistance’ also speak in favour of a narrow interpretation of the knowledge

element of Article 16 in the sense of ‘wrongful intent’.68 A State that has

63 Similarly A Boivin (n 33) 471.
64 Case Concerning the Application of the Convention on the Prevention and Punishment of

Genocide (n 15) paras 420–424; one should however not lose sight of the fact that the Court dealt
with an issue relating to the Genocide Convention. ‘Inter-state’ complicity was only used by way
of analogy, all pronouncements of the Court on complicity therefore need to be assessed with
caution.

65 On the way the Court made use of Article 16 see A Cassese, ‘On the Use of Criminal Law
Notions in Determining State Responsibility for Genocide’ (2007) 5 JICJ 875, 881–882; PM
Dupuy, ‘Crime sans chatiment ou mission accomplie?’ (2007) 111 RGDIP 243, 247; P Weckel,
‘L’arrêt sur le genocide: Le souffle de l’avis de 1951 n’a pas transporté la Cour’ (2007) 111
RGDIP 305, 322–324.

66 Case Concerning the Application of the Convention on the Prevention and Punishment of
Genocide (n 15) para 421.

67 See the comments of the governments of Denmark (also on behalf of Finland, Iceland,
Norway, Sweden), Republic of Korea and the United States of America, UN Doc. A/CN.4/
515, 27.

68 It has sometimes been questioned whether the intent requirement is hindering the effective
application of the complicity provision, see only A Felder (n 33) 261; B Graefrath (n 33) 375;
K Nahapetian (n 33) 106; J Quigley (n 33) 109; S I Skogly, Beyond National Borders: States’
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regularly given development aid to another State which now uses some of this

aid to suppress a minority may have ‘knowledge of the circumstances of the

internationally wrongful act’ but it certainly does not give ‘the aid or assis-

tance . . . with a view to facilitate the commission of the act’. Here again, the

interpretation should be led by the goal not to discourage many typical forms

of international cooperation which, on the whole, have more beneficial than

adverse effects.

Nevertheless, a caveat is appropriate here. The requirement of wrongful

intent should not allow States to deny their responsibility for complicity in

situations where internationally wrongful acts are manifestly being commit-

ted. When State A regularly exports military material to State B and it is

obvious that State B is systematically violating human rights when repressing

its ethnic minorities with the help of this material, State A should not be

allowed to hide behind the position that it did not wish to support the com-

mission of such wrongful acts. One can perhaps think of a due diligence

obligation69 of supporting States to assure that their support is not used for

wrongful ends.70 Such an approach is supported by State practice and could be

based on an analogy with obligations of neutral States to control the export of

weapons to belligerents.71 A number of States have passed legislation on the

international sale of weapons according to which these weapons may subse-

quently only be used for purposes in accordance with international law.72

Such provisions raise the question whether they are sufficient to exclude res-

ponsibility for complicity in all cases.73 In some cases therefore, a lack of

intent can be offset by sufficient knowledge.

Human Rights Obligations in International Cooperation (Intersentia, Antwerp, 2006) 38–39 since
it would be difficult to prove the intent of a State to assist the internationally wrongful act of
another State, cf B Simma, ‘Grundfragen der Staatenverantwortlichkeit in der Arbeit der
International Law Commission’ (1986) 24 AVR 357, 380. However, the criteria for establishing
responsibility and the standards of evidence are two different issues. The possibility of inferring
intent and/or knowledge on the side of the complicit State from factual circumstances is not to be
underestimated.

69 On due diligence see in general R Pisillo-Mazzeschi, ‘The Due Diligence Rule and the
Nature of the International Responsibility of States’ (1992) 35 GYIL 1.

70 Talmon holds the view that such a standard might develop in the future, S Talmon
(n 33) 32.

71 See on this issue S Oeter, Neutralität und Waffenhandel (Springer, Berlin, 1992), passim.
72 Section 2754 of the US Arms Export Control Act, 22 U.S.C. 2278; · 34 of the German

Außenwirtschaftsgesetz (Foreign Trade Law) provides for criminal responsibility for those who
export military materiel in a way which is likely to endanger peace in international relations; see
also the Wassenaar arrangement of 12 July 1996, <http://www.wassenaar.org/guidelines/index.
html> accessed 20 September 2008, to which more than 30 States adhere to, but which does not
represent a binding international instrument.

73 For an example of a very doubtful case in this respect see M Bothe/T Lohmann, ‘Der
türkische Einmarsch in den Nordirak—Neue Probleme des völkerrechtlichen Gewaltverbots’,
(1995) 5 SZIER 441, 453 (concerning a Turkish guarantee not to use military material delivered
by Germany).
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4. The systematic relationship between Article 16, the serious breaches

regime and primary rules on complicity

While much speaks in favour of the existence of a rule of customary inter-

national law that prohibits the provision of ‘aid or assistance’ to the com-

mission of an internationally wrongful act by another State, such a rule should

be interpreted narrowly in order not to discourage the typically beneficial

forms of inter-State cooperation.74 Any provision on complicity and its in-

terpretation should take into account the stability and the smooth running of

the international system as a whole. Thomas Franck has highlighted that de-

termining and defining a legal rule is crucial for its legitimacy and that

indeterminate standards are likely to facilitate non-compliance with inter-

national law.75 Hence, it should be established that the assisting State had not

only knowledge of the circumstances of the internationally wrongful act but

that it also provided its assistance ‘with a view to’ facilitate the commission of

this act and that the act to which assistance is given consists of a violation of a

sufficiently precise and clearly established rule within international law.

This conclusion is confirmed by the rules of the ILC Articles on ‘serious

breaches of obligations under peremptory norms of general international law’

(Articles 40 and 41). Article 41 (2) provides for a separate duty of non-

assistance but, in contrast to Article 16, it does not require intent or knowl-

edge. Thus, as far as serious violations of jus cogens are concerned there is a

stronger rule against complicity.76 It is striking that the ILC has only lowered

the standards of attribution in the limited field of serious breaches of per-

emptory rules. As the ILC has pointed out in its commentary, the lack of a

subjective element in Article 41 (2) is motivated by the fact that ‘it is hardly

conceivable that a State would not have notice of the commission of a serious

breach by another State.’77 A contrario, this suggests that uncertainty about

the commission of the main act is a relevant factor for the application of

Article 16.

Another argument for a restrictive interpretation of Article 16 is the existing

array of primary rules on complicit States which may impose stricter standards

with respect to the required knowledge.78 One example of a primary rule

74 See similarly J Künzli, Vom Umgang des Rechtsstaats mit Unrechtsregimes—Völker- und
landesrechtliche Grenzen des Verhaltensspielraums der schweizerischen Außenpolitik gegenüber
Völkerrecht missachtenden Staaten (Stämpfli, Bern, 2008) 414.

75 TM Franck, Fairness in International Law and Institutions (OUP, Oxford, 1995) 30–31.
76 The scope of application of Article 41, para 2 is not easy to determine. Generally, it applies

‘after the fact’ while being applicable regardless of whether the internationally wrongful act is
continuing or not, see ILC Commentary (n 24), Article 41, para 11.

77 ibid. It needs to be awaited, however, how the recent findings of the Genocide Convention
Case on the standards of evidence for ‘claims (. . .) involving charges of exceptional gravity’ will
affect this question, see (n 15) paras 209–230, cf A Gattini, ‘Evidentiary Issues in the ICJ’s
Genocide Judgment’ (2007) 5 JICJ 889.

78 For the field of international humanitarian law see M Brehm, ‘The Arms Trade and States’
Duty to Ensure Respect for Humanitarian and Human Rights Law’ (2007) 12 JCSL, 359, 386.
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clearly requiring more than mere due diligence is the obligation of

non-refoulement in Article 3 of the Convention against Torture.79 Here, the

threshold to engage the responsibility of complicit States is considerably

lower since a serious risk that torture occurs is considered to be sufficient

in order to trigger the applicability of the rule.80 This provision is also an

example of how jus cogens rules may impose themselves on the question

of how much diligence is due by a State which engages in international

cooperation.81

The relationship between Article 16, the serious breaches regime and the

primary rules on complicity can thus be conceived in the following way:

Article 16 provides for the general rule on complicity. As such, it is char-

acterized by the most restrictive interpretation among the three. The other two

regimes for responsibility of complicit States go further: The serious breaches

regime does so not only because of the importance which the international

community attaches to the values protected thereby82 but in particular because

of the assumption that serious violations of peremptory norms are clearly

identifiable.83 Some primary rules go further because States have for different

reasons committed themselves to a stricter regime. It is thus a systematic and

functional relationship between three different regimes which suggests a re-

strictive interpretation of Article 16. This systematic view also suggests that

the case of reasonable uncertainty about whether sufficient Security Council

authorization exists for a particular use of force triggers the general and re-

sidual regime of Article 16. After all, the assumption underlying the serious

breaches regime that ‘it is hardly conceivable that a State would not have

79 It is a matter of debate whether the obligation of non-refoulement is dealing with com-
plicity. While some deny it for the lack of specific connection between the expulsion and the
subsequent torture, cf A Felder (n 33) 133, there are conceivable scenarios in which complicity
and non-refoulement overlap, eg the scenario of extraordinary rendition in which a person is
handed over precisely for the purpose of being subjected to torture.

80 Article 3 of the United Nations Convention Against Torture speaks of ‘substantial grounds
for believing’ that the person extradited would be in danger of being subjected to torture.

81 J Allain, ‘The Jus Cogens Nature of Non-Refoulement’ (2001) 13 IJRL 553, 557–558.
82 E de Wet, ‘The Emergence of International and Regional Value Systems as a Manifestation

of the Emerging International Constitutional Order’ (2006) 19 LJIL 611, 616–617; AL Paulus,
‘Jus Cogens in a Time of Hegemony and Fragmentation’ (2005) 74 Nordic J Int L 297, 333; with
particular emphasis on complicity J Howard, ‘Invoking State Responsibility for Aiding the
Commission of International Crimes—Australia, the United States and the Question of East
Timor’ (2001) 2 Melbourne J Int L 1, <http://www.mjil.law.unimelb.edu.au/issues/archive/
2001(1)/01Howard.pdf> accessed 20 September 2008.

83 ILC Commentary (n 24) Article 41, para 11; A de Hoogh, Obligation Erga Omnes and
International Crimes—A Theoretical Inquiry into the Implementation and Enforcement of the
International Responsibility of States (Nijhoff, The Hague 1996) 161; A de Hoogh, ‘Australia and
East Timor—Rights Erga Omnes, Complicity and Non-Recognition’ (1999) Australian Int L J 63;
see generally on the importance of the clarity of peremptory norms G Nolte, ‘Universal
Jurisdiction in the Area of Private Law—The Alien Tort Claims Act’, in C Tomuschat/JM
Thouvenin (eds), The Fundamental Rules of the International Legal Order (Nijhoff, The Hague
2006) 373.
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notice of the commission of a serious breach by another State’84 typically does

not apply in such cases. Similar considerations may apply in situations in

which only one of two peremptory norms can arguably be satisfied: In the face

of genocide, for example, a State may choose to side with those who are using

force to prevent and stop the genocide.85 Should the assisting State refrain

from doing so in order not to incur the risk of being held complicit in a

violation of Article 2, para 4 of the Charter?

5. Conclusion

Applied to the US-led attack against Iraq and to States like Canada and

Germany, the secondary rule on ‘aid or assistance’ requires more precondi-

tions to be fulfilled than the pertinent primary rules. We have assumed that the

primary rule as it is articulated by Article 3 lit. f) of the Definition of Aggres-

sion implies that the uncertainty about the validity of the alleged justification

of the main actor applies equally to its helper(s). This would be true for the

granting of over-flight rights. However, as far as supportive acts which fall

outside the scope of this rule are concerned (guarding of US facilities; es-

corting of US ships on the high seas) States like Canada and Germany could

argue that the possible violation of international law by the US was not suf-

ficiently established to justify a secondary, derivative responsibility. This ar-

gument could not rest on an alleged lack of precision of the prohibition of the

use of force (eg in the light of the challenge by the ‘Bush Doctrine’ of pre-

emptive self-defence), but rather on the arguability of the claim, as it has been

put forward by the United Kingdom and the United States, that the Security

Council had given sufficient authorization to use force against Iraq.86 This line

of reasoning would not require States like Canada and Germany to adopt the

argument that there was indeed sufficient Security Council authorization for

the US-led attack, but only to assert that the legal situation was sufficiently

unclear to justify that the main actors, in this case the United States and its

fighting coalition allies, incur sole responsibility (regardless of certain acts of

support).87 Another line of argument for States like Canada and Germany

could be that they did not act ‘with a view to’ facilitate the attack, but rather as

part of a continuous service within a long-standing alliance relationship which

they did not want to put into jeopardy. However, a sensible counter-argument

84 ILC Commentary (n 24) Article 41, para 11.
85 On the contours of the obligation to prevent genocide in another State’s territory see now

Case Concerning the Application of the Convention on the Prevention and Punishment of
Genocide (n 15) paras 428–438; for a critical assessment of the Court’s findings in this regard A
Gattini, ‘Breach of the Obligation to Prevent and Reparation Thereof in the ICJ’s Genocide
Judgment’ (2007) 18 EJIL 695; S Sivakumaran (n 15) 705; see also A Cassese, ‘A Judicial
Massacre’ The Guardian (27 February 2007, <http://commentisfree.guardian.co.uk/antonio_
cassese/2007/02/the_judicial_massacre_of_srebr.html> accessed 20 September 2008, referring
to the finding of the breach of the obligation to prevent genocide as a ‘consolation prize’).

86 See the contributions referred to above (n 7). 87 See also V Lowe (n 3) 11.
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would be that the NATO alliance relationship does not require member States

to do more than what the individual member State considers necessary

(Article 5 of the NATO Treaty) and that the supportive acts were given

specifically on the occasion of the Iraq invasion.88

IV. THE EFFECT OF COMPLICITY ON INTERNATIONAL LAW-MAKING AND THE

DETERMINATION OF RESPONSIBILITY

Regardless of the exact scope of the prohibition of complicity in international

law, ‘aid or assistance’ may count as practice in the process of the formation

of new customary rules, or as subsequent (interpretative) practice of the par-

ties to a treaty in the sense of Article 31 para 3 lit. b) of the Vienna Convention

on the Law of Treaties.89 Does this mean that a State, by contributing aid or

assistance to a given conduct, has conclusively expressed its position in the

process of international law-making, or with respect to the legal assessment of

a certain situation? Is complicity equivalent to an endorsement of the legal

claims and policies put forth by the aided State?

This question must certainly be answered in the negative when the assisting

State plausibly explains its conduct on a different or narrower rationale than

the main acting State. If, for example, the United States had justified their

attack against Iraq solely with reference to the concept of pre-emptive self-

defence as embodied in the National Security Strategy of 200290 and the

United Kingdom had rendered the assistance on the clear understanding that

it (only) considered the US attack to be justified on the basis and within the

limits of certain UN Security Council resolutions, the assistance by the UK

would surely not have counted as State practice supporting the Bush ad-

ministration’s strategy of pre-emptive self-defence as a new development

of international law.91

But what if the assisting State declares, as Canada appears to have done in

the Iraq case, that it considers the conduct of the acting State illegal, and

nevertheless simultaneously renders assistance to it? Should such a decla-

ration be considered to be without effect (because it is contradicted by the

88 Some States tried to assert that no new guarantees for over-flight rights were given in the
context of the War on Iraq; see, eg for Italy the statement of the Minister for the Relationships
with the Parliament of 26 February 2003 at the Chamber of Deputies, reprinted in:
L Appicciafouco and others, ‘Italian Practice Relating to International Law—Diplomatic and
Parliamentary Practice’ (2003) 13 Italian Y Int L 265, 287.

89 For a comprehensive survey see JM Sorel, ‘Commentaire de l’Article 31’, in O Corten/P
Klein (eds), Les Conventions de Vienne sur le droit des traités— Commentaire article par article
(Bruylant, Bruxelles, 2006); W Karl, Völkerrechtlicher Vertrag und nachfolgende Praxis
(Springer, Berlin, 1983); see also G Nolte, ‘Treaties over time, in particular: subsequent practice
and subsequent agreement’, Report of the International Law Commission on its Sixtieth Session
(2008), UN Doc. A/63/10, Annex A.

90 The National Security Strategy of the United States of America, September 2002, available
at <http://www.whitehouse.gov/nsc/nss.pdf> accessed 20 September 2008.

91 Cf Military and Paramilitary Activities in and Against Nicaragua (n 20) para 208.
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State’s own action)? Or can the declaration somehow neutralize the contrary

conduct? Or can the declaration even take precedence over the assisting con-

duct for the purpose of law-making or law-assessment? In other words, does

international law give preference to actions of a State over its words? Or does

it only take unequivocal contributions into account for its development? Is it

conceivable that States are allowed to play contradictory roles depending on

different functions with respect to international law?

A. The Role of Protest in International Law

The relationship between contradictory statements and practice has mostly

been discussed with respect to the practice of one State and the conflicting

statement of another.92 The classical debate between writers claiming a pre-

ponderance of practice and authors claiming that statements are at least

equally relevant need not be repeated here.93 It is sufficient to look for those

aspects in the classical discussion which are relevant to our study. What we

face here is the problem of an apparent conflict between the practice and the

statements of one and the same State. The State issues a mixed message. Its

statement does not coincide with its actions.94 Does there exist a general duty

not to behave ambiguously? Such a rule would exclude the consideration of

statements which are contradicted by conflicting practice. Before we turn to

the question of how mixed messages must be interpreted in international law,

a preliminary issue needs to be addressed: Is there a rule in international law

which disqualifies ‘paper protests’?

Protests play a role in different areas of international law. For our purposes

we should distinguish between three groups of cases. The first concerns

diplomatic protests against alleged violations of international law, frequently

in the context of diplomatic protection. Here, the protesting State only wishes

to express its disagreement with a certain conduct. The second type concerns

protests which aim at vindicating rights—such protests are frequently applied

92 But see Y Dinstein, ‘Customary International Law and Treaties’ (2006) 322 Recueil des
Cours de l’Académie de Droit International 243, 276–277, who focuses on States which practise a
‘double standard’, ie carrying out conduct in one manner and urging another State to pursue an
altogether different path in parallel circumstances, ibid. This situation is arguably different from
the one we are discussing.

93 For an overview on this discussion see AE Roberts, ‘Traditional and Modern Approaches
to Customary International Law: A Reconciliation’ (2001) 95 AJIL 757; A Seibert-Fohr, ‘Unity
and Diversity in the Formation and Relevance of Customary International Law—Modern
Concepts of Customary International Law as a Manifestation of a Value-Based International
Order’, in A Zimmermann/R Hofmann (eds), Unity and Diversity in International Law (Duncker
& Humblot, Berlin, 2006) 257.

94 And it is the simultaneous character of statement and practice which distinguishes our case
from the one in which a State first contributes practice to the development of new customary law
or to the interpretation of a treaty and subsequently changes its position in order to rid itself from
its previous practice. While the scenarios of subsequent practice and statements can also arise in
situations of complicity, they are not our main interest.
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in the context of disputes over title to territory. The third type of case concerns

protests by which a State wishes to influence the development of customary

rules or the interpretation of a given rule of international law.

The first group can be left out of consideration here. With respect to the

second group, mere paper protests do not seem to be counted as effective

protests. In other words, in order to uphold a title over territory, the claim

needs to be effective.95 It is not sufficient to merely allege jurisdiction over a

given territory.96 However, what about the third group concerning the devel-

opment of customary international law?

Anthony D’Amato has tried to play down the importance of a mere protest

that is not backed up by physical acts. In his view, such a protest alone would

not suffice to hinder the coming into existence of new customary rules which

were, in turn, supported by physical acts.97 A similar position seems to have

been upheld by Judge Read in his Dissenting Opinion to the Anglo-Norwegian

Fisheries Case:

Customary international law is the generalization of the practice of States. This

cannot be established by citing cases where coastal States have made extensive

claims, but have not maintained their claims by the actual assertion of sover-

eignty over trespassing ships. (. . .) The only convincing evidence of State prac-

tice is to be found in seizures, where the coastal State asserts its sovereignty over

the waters in question by arresting a foreign ship and by maintaining its position

in the course of diplomatic negotiation and international arbitration.98

However, if compared with the other two groups of protests, the Fisheries

Case lies at the faultline between groups two and three. The extension of a

fisheries zone and the breadth of the territorial sea are similar to situations in

which title to territory is at stake. Indeed, it has been noted that paper protests

are only generally ruled out for situations in which specific claims are at

stake.99 It is indeed difficult to see how customary international law should

95 W Karl, ‘Protest’, in R Bernhardt (ed), Encyclopedia of Public International Law, Vol III
(Elsevier, Amsterdam, 1997) 1157, 1158; IC MacGibbon, ‘Some Observations on the Part of
Protest in International Law’, (1953) 30 BYIL 293, 312; I Breutz, Der Protest im Völkerrecht
(Duncker & Humblot, Berlin, 1997) 108.

96 Island of Palmas Case (The Netherlands v United States of America) (1928), 2 RIAA, 829,
839; on this arbitration see DE Khan, ‘Max Huber as Arbitrator: The Palmas (Miangas) Case and
Other Arbitrations’ (2007) 18 EJIL 145, 158.

97 A D’Amato, The Concept of Custom in International Law (Cornell University Press,
Ithaca, 1971) 98.

98 Fisheries Case (United Kingdom v Norway), (Judgment) (1951) [1951] ICJ Rep 1951, 116,
191; for a similar position concerning, however, a dispute over title to territory see The Minquiers
and Ecrehos Case (France v United Kingdom) (Judgment) (1953) [1953] ICJ rep 1953, 47, ind.
op. of Judge Carneiros, ibid 85.

99 MH Mendelson, ‘The Formation of Customary International Law’ (1998) 272; Recueil
des Cours de l’Académie de Droit International 155, 205; a great variety of scholarly writings
discusses the impact of protest without referring to the problem of ‘paper protests’; see, eg
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develop in situations which do not involve specific claims against other States.

This is corroborated by the approach of the Permanent International Court of

Justice in the Lotus case. When the Court considered whether a rule existed

prohibiting the exercise of jurisdiction over collisions at the high sea it pointed

out that:

‘[I]t does not appear that States concerned have objected to criminal proceedings

in respect of collision cases before the courts of a country other than that the flag

of which was flown, or that they have made protests . . .’100

Hence, the Court did not suggest that protests had to be backed up by physical

acts. Any other approach would have been difficult to conceive. What should

other States have done in order to support their protests? Should they have

intervened by force in other States which resort to the type of criminal pro-

ceedings at stake? Michael Akehurst pointed to the consequences of such an

approach; in his view, neglect for simple protests without physical acts had the

potential to turn a ‘polite difference of opinion . . . into a major international

dispute’ which would be ‘disastrous . . . for world public order.’101 Especially

if all States of the international community should have the chance of parti-

cipating in the development of international law, it is ultimately necessary that

‘mere’ protests count in some way.102

For these reasons, we conclude that protests which are not accompanied by

physical acts do count in the process of international law-making.

B. The Interpretation of Mixed Messages

The preceding considerations do not resolve the question of how to interpret a

mixed message, consisting of a complicit act and a simultaneously issued

protest. Is it conceivable that a State is precluded from protesting against a

legal development due to its factual implication therein? The rules on cus-

tomary law-making and the interpretation of treaty rules do not provide us

with clear-cut answers. Yet, the general principles of estoppel and acquie-

scence come to mind.

M Akehurst, ‘Custom as a Source of International Law’, (1974–1975) 47 BYIL 1, 38; K Wolfke,
Custom in Present International Law (2nd edn, Nijhoff, Dordrecht, 1993), 56; MS McDougal,
‘The Hydrogen Bomb Tests and the International Law of the Sea’ (1955) 49 AJIL 356, 357; IC
MacGibbon, ‘Customary International Law and Acquiescence’ (1957) 33 BYIL 115, 118; I
Breutz (n 95) 127–128.

100 The Case of the S.S. Lotus (France v Turkey) (Judgment) (1927) Series A, No. 10, 29.
101 M Akehurst (n 99) 41.
102 It has been pointed out that to neglect the importance of statements and protests for the

development of customary rules means to deprive less powerful States of influence as they are
most likely not able to contribute material practice, see M Byers, Custom, Power and the Power of
Rules (CUP, Cambridge, 1999) 134; B Stern, ‘La coutume au cœur du droit international’, in:
Mélanges offerts à Paul Reuter (Pedone, Paris, 1981) 479.
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1. Acquiescence

Acquiescence means tacit consent.103 In the Gulf of Maine case, the Chamber

of the International Court of Justice defined acquiescence as being ‘equivalent

to tacit recognition manifested by unilateral conduct which the other party

may interpret as consent.’104 A failure of a State to assert its right when that

right is openly challenged means that the right is abandoned.105 In our context,

the core question is whether other States may interpret the complicit acts as

consent although a protest was issued simultaneously. Considered alone, the

support could very well be seen as consent but a simultaneously issued ob-

jection speaks against the assumption of ‘tacit’ consent. To the contrary, the

objection would turn what could be seen as tacit consent into ambiguous sup-

port accompanied by objection. In the simple, yet striking words of Michael

Akehurst: ‘Protest is the opposite of acquiescence’.106 A situation of ac-

quiescence is therefore not present in our situation, because the objection is

aimed at eliminating the interpretation of the complicit act as legal endorse-

ment. And since the principle of acquiescence is rooted in the idea of good

faith,107 what counts is whether legitimate expectations have been created on

the side of other States. The simultaneously issued objection eliminates all

possible reliance on a continued and coherent supportive behaviour. Under

these circumstances States will not know for sure which position the State in

question will adopt in the future, but at the same time they have no reason to

rely on only one of the two available options. In other words, no legitimate

expectations for a given legal development are created.

2. Estoppel

Just as the principle of acquiescence, estoppel is also rooted in the idea of

good faith.108 For some, the absence of acquiescence already excludes the

possibility of estoppel. This position is, however, not shared by all autho-

rities.109 Estoppel refers to a situation in which a State has been induced to

undertake legally relevant action or abstain from it by relying on clear and

103 JP Müller/T Cottier, ‘Acquiescence’, in Rudolf Bernhardt (ed), Encyclopedia of Public
International Law, Vol I (Elsevier, Amsterdam, 1992) 14–16.

104 Case Concerning Delimitation of the Maritime Boundary in the Gulf of Maine Area
(Canada v United States of America) (Judgment) (1984) ICJ Rep 246, para 130.

105 Case Concerning the Temple of Preah Vihear (Cambodia v Thailand) (Judgment, Merits)
(1962) [1962] ICJ Rep 6, sep. op. Judge Alfaro, ibid 39, 40.

106 M Akehurst (n 99) 39. 107 Gulf of Maine (n 104) para 130.
108 ibid; see also H Das, ‘L’Estoppel et l’Acquiescement: Assimilations Pragmatiques et

Divergences Conceptuelles’ (1997) 30 RBDI 607, 608; MN Shaw, International Law (5th edn,
CUP, Cambridge, 2003) 439 and M Koskenniemi, From Apology to Utopia—The Structure of
International Legal Argument (Reissue, CUP, Cambridge, 2005) 356 who also has difficulties in
identifying substantial differences and seems to argue that one and the same situation can be
characterised by both acquiescence and estoppel.

109 See Temple of Preah Vihear (n 105), sep. op. Judge Fitzmaurice, 61 who emphasizes the
theoretical distinctiveness of the two principles.
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unambiguous representations made by another State to the detriment of the

former State.110 The International Court of Justice has most clearly set out the

requirements for a situation of estoppel in its judgment in the North Sea

Continental Shelf Cases:

[O]nly the situation of estoppel could lend substance to this contention—that is

to say if the Federal Republic were now precluded from denying applicability of

the convention régime, by reason of past conduct, declarations, etc., which were

not only clearly and consistently evinced acceptance of that régime, but also had

caused Denmark or the Netherlands, in reliance on such conduct, detrimentally

to change position or suffer some prejudice.111

This statement speaks clearly against the position that estoppel could put some

limits on the sending of mixed messages. The Court speaks of ‘clearly and

consistently evinced acceptance’. A simultaneously issued objection hinders

the emergence of a clear and consistent position.

3. ‘Protestatio facto contraria non valet’

Another rule which could militate against the consideration of a simul-

taneously issued protest might flow from the maxim protestatio facto con-

traria non valet which itself is an emanation of the general rule of venire

contra factum proprium non valet. The maxim goes back to Roman and canon

law and served to decide whether protest could be considered as valid. Its

general thrust is that protest which contradicts the actions of the protesting

person does not count since the factual behaviour is considered to be of more

weight than the protest. Is this maxim a general principle of law in the sense

of Article 38, para. 1 lit. c) of the Statute of the International Court of Justice?

While the principle has been discussed in several—mostly civil law112—

110 JP Müller/T Cottier, ‘Estoppel’, in Rudolf Bernhard (ed), Encyclopedia of Public
International Law, Vol. II (Elsevier, Amsterdam, 1995) 116; Brownlie has pointed out that es-
toppel is regarded with great caution in domestic legal systems and that the principle has no
particularly coherent image in international law, see I Brownlie, Principles of Public
International Law (6th edn, OUP, Oxford, 2003) 616; see also PCW Chan, ‘Acquiescence/
Estoppel in International Boundaries: Temple of Preah Vihear Revisited’ (2004) 3 Chinese J Int L
421, 439.

111 North Sea Continental Shelf Cases (Federal Republic of Germany v. Denmark; Federal
Republic of Germany v The Netherlands) (Judgment) (1969) [1969] ICJ Rep 4, para 30.

112 As to common law systems see AT von Meeren in International Encyclopedia of
Comparative Law, Volume VII—Contracts in General, Chapter 9: The Formation of Contracts,
(Mohr Siebeck, Tübingen et al, 1992) 15, who discusses the principle with reference to the
German doctrine of the factual entrance into treaties. The principle of protestatio facto contraria
non valet is not mentioned in the leading treatise on English contract law: Sir G Treitel, The Law
of Contract (11th edn, Sweet & Maxwell, London, 1999). For an isolated account in Anglo-
American scholarship see N L, ‘The Theory of Implied Contracts’ (1856) 4 The American Law
Register, 321, 325 referring to the case ofWalker v The York and Midland Railway Company, 2 E.
& B. 750. Common law systems seem to deal with this issue by way of various emanations
of the principle of estoppel. For an overview on the various meanings of estoppel see G Spencer
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jurisdictions,113 its exact meaning is unclear. At the international level, the

2004 Unidroit principles on international commercial contracts include a rule

on inconsistent behaviour which closely resembles the international legal

principle of estoppel.114 It thus seems to be the case that the substance of the

maxim is contained in other principles such as estoppel or good faith.

However, even if we would assume the contrary, the impact of the principle

contained in the maxim would be limited. According to French115 and German

scholarship116 the problem with the protestatio facto contraria-rule is that it is

essentially circular. It only holds that protests are not to be taken into account

to the extent that the protesting person does not have the legal power to decide

over the effectiveness of the protest.117 In French writings, a strong emphasis

is put on the fact that sometimes protests which accompany actions are

allowed to express a non-vouloir of one party.118 As the maxim of protestatio

facto contraria non valet in itself is ambiguous, French civil law has devel-

oped other rules on the requirement of consistent behaviour or on the obli-

gation not to contradict oneself to the detriment of someone else.119 With

regard to these rules the same can be said with respect to the Unidroit prin-

ciples: they embody more or less what is understood by acquiescence and

estoppel in international law.

4. Good faith

Finally, as far as the principle of good faith is concerned it is questionable

whether mixed messages can create legitimate expectations on the part of

other States on which they can rely. The answer can only be negative. To use

‘good faith’ as a tool against the sending of mixed messages would mean that

State practice would exclusively determine the formation of new customary

international law.

Bower/Sir A Kingcome Turner, The Law Relating to Estoppel by Representation (2nd edn,
Butterworth, London, 1966) especially at 3, 12, 261 and 332.

113 See for Italy the sceptical account of R Giampetraglia, Protestatio contra factum non valet.
Fondamenta, Rilevanzi, Limiti (Liguori, Naples, 2000); for France see PY Gautier, ‘Le non-
vouloir dans les documents non-contractuels: où la Cour de Cassation perd une occasion d’ap-
pliquer l’adage “Protetatio non valet contra actum”’ (2001); Rev Trim Dr Civ 904 (commenting
on an unreported decision of the 3rd Civil Chamber of the Cour de Cassation of 21 March 2001).

114 Article 1.8: ‘A party cannot act inconsistenly with an understanding it has caused the other
party to have and upon which that other party reasonably has acted in reliance to its detriment’ in
Unidroit (ed), Unidroit Principles of International Commercial Contracts (Unidroit, Rome,
2004). 115 PY Gautier (n 113) 905–906 with further references to French literature.

116 For vigorous criticism see H Köhler, ‘Kritik der Regel “protestatio facto contraria non
valet”’ (1981) JZ 464; this interpretation is widely supported, see only D Medicus, Bürgerliches
Recht (20th edn, Heymanns, Köln, 2004) 134–135; EA Kramer, Vorbemerkung zu ·· 116–124
BGB, para 40, in Münchener Kommentar zum Bürgerlichen Gesetzbuch (5th edn, CH Beck,
München, 2006); for the opposite view which favours a broader scope of application see K
Larenz/M Wolf, Allgemeiner Teil des Bürgerlichen Rechts (9th edn, CH Beck, München 2004)
580 and R Bork, Allgemeiner Teil des Bürgerlichen Gesetzbuchs (Mohr Siebeck, Tübingen,
2001) 274. 117 H Köhler (n 116) 464. 118 PY Gautier (n 113) 905. 119 ibid.
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5. Conclusion

If the traditional two-elements theory of customary international law is to be

upheld, not all instances of practice can count in the same way for the devel-

opment of customary international law. Otherwise the element of opinio iuris

sive necessitatis would become meaningless in many cases. While the exact

scope and importance of the psychological element of custom has from time to

time been called into question,120 its relevance is confirmed by Article 38, lit.

b of the Statute of the International Court of Justice, the jurisprudence of the

ICJ121 and by the vast majority of scholarly writings.122 If we accept that a

State must have an opportunity to declare that an aspect of its practice is not

‘evidence of a belief that this practice is rendered obligatory by the existence

of a rule requiring it’,123 we see no reason why this should not apply to the

situation we are discussing here. Even those authors who generally question

the impact of the opinio iuris of States on the development of customary

international law recognize its importance in the context where ‘the circum-

stances are such as to suggest that the precedents should perhaps not count’.124

Sir Hersch Lauterpacht has maintained that ‘the far-reaching effect of the

failure to protest is not a mere artificiality of the law. It is an essential re-

quirement of stability . . .; it is a precept of fair dealing inasmuch as it prevents

states from playing fast and loose with situations affecting others.’125 At first

sight, this statement seems to postulate a duty of consistency and to speak

against the sending of mixed messages (and their possible consideration

afterwards). On closer inspection, however, the statement rather supports our

analysis: Lauterpacht did not address the question of what is a protest, but only

the effects of non-protest. In fact, Lauterpacht hinted at the possibility that

States may distance themselves from their practice as not counting for the

development of the law. When he discussed the role of opinio iuris he pleaded

for a nuanced approach: As a general rule, the opinio iuris could be inferred

from the material practice, however, ‘except when it is shown that the conduct

in question was not accompanied by any such intention.’126

120 North Sea Continental Shelf Cases (n 111) diss. op. Judge Tanaka, 176; for a discussion on
opinio iuris see with further references R Kolb, ‘Selected Problems in the Theory of Customary
International Law’ (2003) 50 NILR 119, 123.

121 North Sea Continental Shelf Cases (n 111) para 77.
122 M Akehurst (n 99) 31; I Brownlie (n 110) 8; MN Shaw (n 108) 80; for further references S

Yee, ‘The News that Opinio Juris ‘Is Not a Necessary Element of Customary [International] Law’
Is Greatly Exaggerated’ (2000) 43 GYIL 227.

123 North Sea Continental Shelf Cases (n 111) para 77.
124 MH Mendelson (n 99) 290.
125 H Lauterpacht, ‘Sovereignty over Submarine Areas’ (1950) 27 BYIL 376, 395–396.
126 H Lauterpacht, The Development of International Law by the International Court (Stevens,

London, 1958) 380; this is widely supported today, see eg G Dahm/J Delbrück/R Wolfrum,
Völkerrecht (2nd edn, de Gruyter, Berlin, 1989) 60; PM Dupuy, Droit international public (8th

edn, Dalloz, Paris, 2006) 338; P Malanczuk, Akehurst’s Modern Introduction to International
Law (7th edn, Routledge, London, 1997) 44; V Lowe (n 16) 40, 51; as well as Gulf of Maine Case
(n 104) para 111.
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We can therefore conclude that no rule or principle exists in international

law which excludes the sending of mixed messages and their consideration in

the law-making process.

C. The Dual Role of States

If there is no rule which excludes mixed messages we can address the question

of their legal significance. It is, of course, tempting to postulate a rule ac-

cording to which a State’s practice must prevail over its contrary statements

since practice is somehow more weighty.127 Such a position overlooks, how-

ever, that only such practice with which a State identifies can be counted as

relevant. This is clear, for example, in cases in which a State commits certain

human rights violations but at the same time claims to be bound by human

rights treaties. Similarly, the ICJ has affirmed in the Nicaragua Case that

violations of a rule may actually strengthen it if the State in question explains

its conduct by reference to accepted exceptions or justifications to the rule.128

It is true that the ‘practice’ of the State violating human rights is usually

unacknowledged, while Canada did acknowledge its granting of over-flight

rights to the United States. It is, however, equally true that if a State ac-

knowledges to have intentionally violated international law in a particular

case (without claiming that it had a right to do so), this breach of the law will

not necessarily be counted as State practice in support of a claim that the

conduct should be counted as permitted.129 If, for example, Canada had

offered Iraq compensation for its granting of over-flight rights to the United

States, its practice of granting over-flight rights would certainly not have

counted as supporting an assertion of the United States to have been legally

entitled to attack Iraq. Thus, in the case of mixed messages, it is not always

actions of a State which prevails over its statements.

This approach can be explained when we distinguish the two different roles

which States play in international law. States are both subjected to inter-

national law and create and authoritatively interpret it. This dual role is ap-

parent in the process of the formation of new customary law. A well-known

example is the Fisheries Jurisdiction Case: when Iceland claimed and en-

forced a fishery zone beyond its territorial waters it violated the applicable law

of the sea.130 At the same time and by the same act, however, it put forward a

new legal claim which eventually crystallised into a new rule of international

law. The two roles States play in international law have been conceptualised

by Georges Scelle in his theory of the dédoublement fonctionnel. According to

127 Cf Y Dinstein (n 92) 276.
128 Military and Paramilitary Activities in and Against Nicaragua (n 20) para 186.
129 ibid para 207 et seq.
130 Fisheries Jurisdiction Case (United Kingdom of Great Britain and Northern Ireland v

Iceland) (Judgment, Merits) (1974) [1974] ICJ Rep 3, and Fisheries Jurisdiction Case (Federal
Republic of Germany v Iceland) (Judgment, Merits) (1974) [1974] ICJ Rep 175.
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Scelle, States act not only in their own capacity but also as agents of the

international community.131 As long as the international community of States

lacks its own proper organs, State organs fulfill different functions. This is

especially true with respect to the process of international lawmaking. In

Scelle’s own words: ‘. . . Les gouvernants étatiques se donnent à la fois

comme sujets de Droit international et comme seuls créateurs de Droit . . .’132

The ongoing institutionalization of the international legal order certainly

reduces the importance of Scelle’s theory.133 The proliferation of international

courts and tribunals and the activities of international organisations take away

certain areas of application of the dédoublement fonctionnel of States. Despite

this development States are still the primary actors in the formation of cus-

tomary and treaty law as well as with respect to the authoritative interpretation

of international law. International law-making and interpretation in areas

without compulsory dispute settlement procedures remain the crucial domains

for the dédoublement fonctionnel of States.134

The distinction between States’ roles as lawmakers and as subjects of in-

ternational law makes it possible to attribute the different parts of a mixed

message to the different roles a State plays and thereby to disentangle and to

clarify the mixed message. It is conceivable that the practice of a State is

meant to belong to the sphere of implementation of the law, whereas its

statement expresses the State’s position on how the law should be developed

or interpreted.

D. Ambiguity in Grey Areas

States may issue mixed messages. However, the evolution of customary

and treaty law would risk going astray if it became too easy for States to

131 G Scelle, Précis de droit des gens – Principes et systématique, Tome I: Introduction – Le
milieu intersocial (Recueil Sirey, Paris, 1932) 43; for authors exploring this idea see W Schiffer,
The Legal Community of Mankind (Columbia UP, New York 1954) 264; MS McDougal (n 99)
357; A Verdross/B Simma, Universelles Völkerrecht (3rd edn, Duncker & Humblot, Berlin, 1984)
MN. 46; A Cassese, ‘Remarks on Scelle’s theory of ‘Role Splitting’ (dédoublement fonctionnel)
in International Law’ 1 (1990) EJIL 210; A Fischer-Lescano, Globalverfassung. Die
Geltungsbegründung der Menschenrechte (Velbrück, Weilerswirst, 2005) 102, 160; for a his-
torical account see M Koskenniemi, The Gentler Civilizer of Nations. The Rise and Fall of
International Law 1870–1960 (CUP, Cambridge, 2002) 333–338.

132 G Scelle, ‘Le phénomène juridique du dédoublement fonctionnel’, in W Schätzel/HJ
Schlochauer (eds), Rechtsfragen der internationalen Organisation. Festschrift für Hans Wehberg
(Klostermann, Frankfurt/M. 1956) 324, 334–335.

133 B Fassbender, ‘The United Nations Charter As Constitution of the International
Community’ (1997) 36 Col J Trans L 529, 567–568; and already HWiebringhaus, Das Gesetz der
funktionellen Verdoppelung: Beitrag zu einer universalistischen Theorie des Internationalprivat-
und Völkerrechts (2nd edn, West-Ost-Verlag, Saarbrücken, 1955) 30–31.

134 Other examples for which the theory of dédoublement fonctionnel is still valid are given by
A Cassese (n 131) 227: eg the possibility of countermeasures by not directly affected States or the
increasing role played by national courts in the enforcement of international law, for an activist
view on the latter question see A Fischer-Lescano (n 131) 102, 160.
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dissociate themselves from their actions. Practice needs to remain the basis for

customary international law. Statements should express the opinio juris of a

State and include protest against unwanted legal developments. Does this call

our preceding considerations into question?

We wish to argue for a nuanced approach. In most cases, State practice

means what it appears to be, especially if it is unaccompanied by interpretive

statements. Sometimes, however, practice does not (fully) express the legal

position of the State concerned. States may see themselves under political

pressure to break the law, or to embark on legally questionable conduct, or to

support an undesired legal development. It is in the interest of the international

community as a whole and the development of international law in general if

practice which yields to such pressures does not too easily become the norm.

The international legal system should resist changes of an overly volatile

character. While the adaptability of international law to new challenges is

similarly important, a legal system should be able to differentiate in this re-

gard. States which express their reservations concerning novel interpretations

of the law can play an important role in this regard. Of course, changes of the

law can result from giving in to political pressure and not necessarily from the

conviction of their inherent value. This may have been the case with certain

changes in the law of self-defence after 11 September 2001.135 However, in

clearly controversial cases such as the attack against Iraq, the political goal of

some States not to make matters worse should not preclude them from ex-

pressing their independent legal position, either with respect to the interpret-

ation of the law (whether the attack against Iraq was justified) or with respect

to the development of the law in general.136 In certain circumstances, mixed

messages are helpful for the proper development of international law.

However, mixed messages are not an appropriate tool in situations where

the law is clear. This was the case with the core aspects of the so-called

rendition programme of the United States. There can be no doubt that the

inter-State transfer of persons outside regular legal procedures with a possi-

bility that these persons become victims of torture in a third state violates

international law.137 Responsibility for complicity in these actions should be

clearly affirmed where the other prerequisites are met.

There are, however, situations in which the legal situation is less clear. The

US-led attack on Iraq in 2003 is a good example of such a case. While, in our

opinion, the better arguments support the position that this attack was neither

justified by the right of self-defence nor by an authorization of UN Security

Council resolutions, some international lawyers have respectably argued

that certain Security Council resolutions provided a justification for the

135 MG Kohen, ‘US Use of Force After the ColdWar’, in M Byers/G Nolte (eds),United States
Hegemony and the Foundation of International Law (CUP, Cambridge, 2003) 197, 224.

136 O Corten, ‘The Controversies Over the Customary Prohibition on the Use of Force: A
Methodological Debate’ (2005) 16 EJIL 803, 818.

137 Opinion of the Venice Commission (n 36) para 54.
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attacks.138 In such a grey area, there should be room for assisting States to

both incur the risk of being held responsible for a violation of (primary rules

of) international law, and, in their role as law creators, to throw their weight on

the side of those who express their preference for a different interpretation or

development of international law. Thus, in this limited area States may send

mixed messages which reflect the different roles they play with respect to

international law.

The sending of mixed messages may, however, come at a price. States

which repeatedly express themselves in an equivocal manner are likely to lose

credibility. If a State builds a reputation for being unreliable or equivocal, its

actions will arguably become less influential over time. Therefore, States

should in their own interest as far and as often as possible behave consistently.

Only in situations which involve factual and legal uncertainties can it become

reasonable for a State to issue a mixed message.

V. CONCLUSION

States which assist another State to commit an internationally wrongful act

risk being held responsible, along with the offending State, on the basis of the

applicable primary rules. Uncertainty as to whether such rules apply in a given

situation fully translates to the assisting State. However, as far as responsi-

bility on the basis of the secondary rule of Article 16 of the ILC Articles on

State Responsibility is concerned, substantial uncertainty as to the legality of

the main act excludes such responsibility.

Regardless of their international legal responsibility for their acts of

assistance, States should formulate their position with respect to the devel-

opment or authoritative interpretation of international law. In most cases the

conduct of a State for the purpose of state responsibility and the conduct for

the purpose of the development of the law coincide. However, in a legally

ambiguous situation it is possible for a government to provide assistance in

order not to risk a political alliance and at the same time to express its position

that international law excludes or restricts the conduct of the acting State.

Thus, in some situations States may preach the contrary of what they practice

and reconcile their habitual forms of cooperation with an independent per-

spective on the development and interpretation of international law.

138 See above notes 7 & 8.
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