AL
g . DISPVTATIO !vnxs cxvn.rs E‘r PYBLICK,

*APPELLATIONIBVS

IN CAVSIS
NON APPELLABILIBYS,
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NOSTRIS:

Vo Appeliatioten it Sachent, da fonfien feme%fvmlms

tion Statt findet, forwol vor Kivferl. Cammer,
als anch andern getfl und weltlichen Gerichten,
%%%M%%M%ﬁf%%w%ﬁ%‘&%ﬂk
QVAM
PRAESILIDE

DN. CHRIST. WILDVOGELIO,

ICTO CELEBERRIMO IN ACADEMIA 1ENENSI, ATQVE
CONSIL: SAXO=ISENACENSI INTIMO,

PRO DOCTORIS GRADYV
BMORE MAIORVM CAPESSENDO, '.
PVBLICAE ERVDITORVM DISQVISITIONE
D. X, FEBR. M D CC VIIL
SUVBIECIT

10. GEORGIVS HASELHVHN,

n_LVSTRxss S.R. 1. COM. DE RONOV ET BIBERSTEIN CONSIL,
POSTEA CONSIL, AVL SAX. ISENACENSIS.

 NVNC, OB MATERIAE IN PRAXI FORI FREQVENTIAM, RECVSA,

stz iotolutoioiololiololofolololioloiololoioilioiok
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~~“PROSTAT APVD L. B. HELLERVM, 17§5.
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CONSPECTVS',
TOTIVS DISSERTATIONIS

APPELLATIONIBVS IN
CAVSIS NON APPELLABILIBVS-»

P rogeminm, pdg 3.4. :
Th.L. Appellatio non malzm, ed gmwtz remm’t-
umef,p. 5.0. |
- Tholl. Ufis appellationnm eff frequens ,p. o’ 7o
Th.ll. Homonymiaappellationis,p.7.8.
Th.IV. sztup/zczﬁnﬁ:mu/a injure [umatur.p.8.
Th. V. Appellationss in mzfﬁ's non %vf/lzzbz/zltbw
definitio ,p. 8.9.
Th. VL. Canfarumnon appellabz/mm divifi f 0,p.9.10.
Th.VIL Quidnam ad Clme ecclefia ﬁsz rqﬁm.
tur, p.10.
Th. VIIL Non dppellaturzﬂdeczmu,p 1. Caufa, |
" inguatamen appellaripotefl ,ibid.  Quid agen-
dumy fimodum excideret collector, p. 12,

Mo ThiX;
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ThiX. 4n 4ppellarz posfir 4 2 vifitationis decrete,
paz. Nevgatur,qztm acultudivino ;demoribus

- eorrigendis ¢5'c. non a'amrdppe/latzo pag.12.13,
Admittitur appellatio, [i 1. Epifcopus procedat
contra exemios €5 privilegiatos, & 2ififitin cor-
rectione ninits ngare[m, Ayt modum excedaty

ag. 13.

Tlf fg Ana fententia excammummtzonu PrOVOC A
riposfit,p.13. Valet tamen appellatio guoad o
[febum devolutioum, p.13.)iq. -

Th. X1 Quidin canfis matrimonialibus,p.14. Ra—
tiones tam pronegativa quam 4_[ﬁrmatzva m:ldm :

. amtur, P ige15e

Th XU Quotuplexfitcanfa ﬁm/amc 2210, ,Qﬂzd
[fircaufafummaria, ibid. ~Aniefies ajuramento
injunéto appellareposf int p 16, Nfgﬁtur{f 4J‘

‘ ﬁrmaturbm qmeﬂto, p.16.17.

Th.XIll. Num écanfacoram Arbztrodfczﬁ provo-
cariposfit, p.i7. Negatur;p.17.18.  Tamen
~bat guaflio cum mtzombw ,pro q]jfrmatzw decie
_[4 legendum , p. 19,

Th.XIV. Incaufis ﬁm&mﬂrm ordinaries ﬁ:mmd- ;

o riter agi paiey?, p.19.20. |

Th XV. Au incaufa mméml:pra'vocetur,pdo 21,

- Primointuitu negstur, zéld. Tnmm ccrtorg[oe- :

¢?mﬁfrm4mr, peez . O
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- Ih XVL Anin muﬁ; minimis €5 /e'ma’eigf bus, p:22.
Negamr sibidy> In qu 5. eliam minims jzm’ cas
. monicoprovocareliiet .2z,
Th.XVH. De Judicio poffe/forio yin quo a’e mera 'vel
. ad, pzfc'emld > vel petinenday vel rempemnda
. poffesfione agitury . 24.
Th XVHI. An contra inbibitiones /ocw detur ap-
© pellationi, p. 25 " Rationeés pro [ententia negatie
a9 affirmativua afemntm*, ibid.
Th XIX. An appellatio a fententia in ﬁ:mmarz.r/z‘—
o ﬁ’u momentanco lata locum inveniat, pag.20.
: Nfgd‘tﬂr 3 p YR
VTh XX. Appellatioin /t)mmdrz:/' mo jure civili ot
~ detur folummado probibita quoad tjﬁ’ﬁum [u-
A ﬁm/" vam s p. 28 :
Th XX Indicit decem Cdllfdd‘, vi mrutgx in judicio
. fummarisfimoapp-llare posfit, p.2g usque adp.38.
. Ha caufe affirmantur per Re[p. Scabinatus Lz,of
; p 32.65 Facalt. Jurid Lip[*p. 34.35. =
'l h XXk 4n 4ppe/latzomflocw datur in po/ orio

- grdinaviosp.37.
Th XXUL Probibetnr 4/)}):1/4110 in Mu/} exectm-
ity 38
; Th XXIV. - Permittitur tamen Appellatto 7 Sz or=
- dain executione [ervandus perveriaing . ,’9 2.

x a L

i
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8i nimis properanter judex non oﬁ/erwfw rrqmﬁtk prz/érsp.
tis ,pag.39. 40. 3« Siexecutar capere eik pignara apor i
waloris ,quam it debitum , 5. pag-4t.  Bta.Sigudex rei
excepliones ,que in (ontinents (g ne longo i Ufffamine , per
documentaclara,probaripoffunt yrejiciat , €c.poaze

Th.XXV. dppellatiories in canfis alimentorum regulariter
non recipiunt ,p. 4. feq.  ReCle tamen provecatur 9#044
effeclum devolutivum ,p. 43. .

Th.XXVL dppellationi renuncians appeﬂﬂre mqmt, 2. 43 @. ;
Et tamen , fi ¢ procurator [peciale mandatum non babet ape
pellationt renunciare Se.uanprobibetur , p, 44. 45.

Th, XXV dncontumix condemnatus appellans andiri de.

- beat ,p. 45, Sitamen legitima omiffa fuerst citatio , €5¢,
mon denegatur provocationss remediumh ,p. 46, — Confirmas

< tur pradicaex eptz'a per Refponf-d Scabinatu Lip[ p. 46. 474

Th XX VI dn g fententia tnterlocutoria detur appellatio,
p47e  Neg atur ; thid, ~ Conceditur appellatio tamen de
Jure. civili , 1. quando gm)mmm citra provocationem non re-
paravi poﬂ’ ¢, 48 5. Quandointerlocutoriatangit ﬁ;é-
ﬁammm negottr prmczpa/u thid, = 3. Fure canonico ,gmd
illsjure jquocunque gravaviine appellave licet , ibid.

Th. XXIXs Andtribus conformibis fententiss provocare pos-
fitspo49.  Negarur guiats , guifuccibuit in duplics appel-
larsone juon pit' 8 tevtioappéliare fuper iusdem articulis yibid,
Sed recle boc cafu appellatur jure (,Am:m/t , €5 jure Saxonis

, thid, :

Th XXX Anin Maf s crzmindlzha Jocus a’etur 4ppeﬂdimm.
bus ,p. 39. 50, Negatur obgeneralem inVeteratam confve-
tuitmem,p fo.  Perum flranfe eriminales per modum ags
cnfationts tmﬂmtur vecle provocatur gure vl ,tétd

Th. XXX, Syin cptlagym 2Pe5tefeq ‘

4. N, D,
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:%»g A %mm jam agituy ﬁmndw, ex qyo Vire
% «Mo cujusdam zz’laf risfomi ft’dﬁl locoinane
ff’% i z;m/z; ut vocant, d’g[oumtlorm DE
Dﬁmﬁ ABBREVIANDA LITE, diffen
revemecum conflitueram,  Nec zrzj?/szrﬁ{ccede-
bat labor ion itapridem inceptus , cum 4mp/uf ma
dicendimateviafeféofferresubique. . Siveerim ad
pe;:/bmu Judicium 'y tum principaliter , tum acceffo-
- #ieyconflituentes, five ad ipfam proceffus formam
ve[picerem ynon paucadeprebendi proferenda. U
niver[atrailatiotres ﬁﬁeéﬂt [eiliones, quarum pria
ma: qupmodo lites abére'omm/‘e fint quoad judi
cem ; fecunda : quoad partes feu Advocatos ; ter
tm Xguoadﬁrmamprocqﬁu In prima Seltione,
A s occa-

e Boof
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dccaﬁonel 137.8.2./.d.V.O. uéz;adewir&onw
éodicitur , quod boni €9 innocentss Viri ofﬁczo ﬁmgz
gporteat |. 4. §.1. . famik.excilc. pluribus egiy quid |
Jamme imperanti ratione judicis eligends, canﬂztuo
- ¢ndi, & tandem conflituti incumbat, voto pio adje-
&0 yut Leges Codicis de iniquo judzce/pmf m exﬁgn. .:
tef»a# debitum wfurn revocarentir. Hucusquein:
elaborandoperveneram, cum labarem in immenfum
excreviffe, meque limites differtationts non leviter
excesfiffe viderem. Rcﬁabdﬂt f ecliones pofleriores.
cum [uts membris, nec minor in its dicendi copia.
Verum enim verg plenam fpeczmmz& inaugur alis,
loco, traationem [iribere, animus band erat,
Hmc mentem ob bang €5 plures rationes lubens mue
taviatque prafens thema DE APPELLATIO-
NIBVS IN CA¥SIS NON APPELLA-
BILIBV S quotidianum, Patrani maxumi can/i«
; _{z‘/zo félegz. Quod fine u/terwrzpm/ogmo innomi-
une Domini m_)/irz Tefu C/er‘lz aggredior ,eumque ui
m/:t laboris mei fﬂmg}mm effe medmm ac ﬁnq,_/up.
p/gx wyeror, ; , _

THE
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WAL {M

: THESIS I

S uamvxsea hngsnnum Frmalma ,utque-
\':j;\“.,,&}‘v" Lunquc modo judex inferior pronun-
R ~claverit, ad 1ppcxlanones feualia reme-
‘dlalmpugnatxva delcendant;vid, R1.d.anno 165 4.
0. 720. non ex aliaratione, quam ut adverfarivm
defatigare, majoribus fumeibus véxare,uttandem
cedar, ipfique re injufte pofleda, pendente appel-
latione, frui poffint: de quibus conqueritur Or-
dinatio Cameralis d. 4.1555. p.2.tit.28.§.7. Daju,
dieweil i¢ su Seiten , die Pacthepen nrehr aus
Muthrillerr, und su Aufhalt- und Hinderung
er Execunon, gefprodynien Liethel, und damit fie
etwaifive Gegentheil suendlidhen Verderben und
Derlafung der Sadhen , vdex ju ungtbubrhd)m
- Wertragen dringen, DL defto [anget in MNiefz
fung der Gugher fisen bleiben, daniaus Noth-
; hurfft ap well rent &c Ex.ndc tamcn dlCt‘ndn n

.....

» «‘,’mm,ug apg:ﬂanmdgfendcrctmmahm&culus-
A 3 que
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que;u&ma depnmeretur : Sedideo potius, utini-
quitas, error &imperitia ]udms corrigatur 2. i
- d.appellat. pra:te:mxﬂum in primainftantia fupplea«
tue 1.6.§.2. C.d.appell. & gravamen cujusquelegi-
timum removeaur, cﬁ?ggqﬁam 15.d. appelt,
Th. IL Quae cum ita fint, nfum appellan—.
di frequentem & nccellariumefle, perl 2.1 d. apn
- pell. & a quavis caufa appellari poffe, modo'id ex-
preflenon prohibeatur, 4 20. C. de appell. nemo in-
ficiasibic Eqmdemﬂatuunth.,quosmternu-
‘merari poteft Schwendendorfferus ad Fibiginm,
"nonomnes caufas appeilabileseffe, quas illisverfi-
bus comprehendi putant, qui aBrcdcrodlo Trad,

8. appeld. Tit. 19. ponuntur :

: Appellare vetant /Ee/w ,excellentia \p A4,
Contemtns yminima res, interdiFio faita,
Arbitrinm, resque perit, €9 foc longius aa. .

Denegaturi itaque juxta hos verfus appellatio (1)

ob fcelus, nimirum fi 1 quis, ne crimen pubhcum

- puniacar, appcllatloncm interponeret. (2.) Ob

Excelleatiam, {cil. principis, abhocenimnonap-

pellacur, quiais fuperiorem aon habet.  (3.) Ob

pactuminter pares, ne ajwpcllerur,lmtum.(;;)Ob'
contemtum, h. e. quando livgans coramludlmo
non comparet, | (cd contymaciter emanct : Con-

tumax
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tumaxenimminime auditur.  (5.) Ob minimum;
h. g, rcmlevxmmam,utpumm caufisrufticis, (6)
Ob interdictionem fatam, quando 3 delegante,
ne appelletur ,inhibitam eft. (7.) Obarbitrinm,
" quia ab arbitro appellari nequit.  (8.) Obrem

qua pesit, fuper re enim deperisura nomappellacur,
(9.) Ob: rem longius aGtam h. c.quando in tane
“tum prolongata [cnprotogasaeftappellatio, utin.
tra dies decem non fit interpofita. Brederod. 4. /4
Sed his verfibus caufas inappellabiles non effce-
'numeratas omnes, autor eft Sigism. Scacc. 4. 4p-
pell. qu.17 Lim.g.inpr.. Cuyi &nos [ublcribimus.
lntenm dari cafos,in quibusnon obﬁamc prohibi-
tione, appellatio admirtitur, negan haud poreft
Hosnaquc,qma quotidiani funt, utloqmtur Paue
lusm / 2jﬁd liber.leg. plenius attingemus. (L
“Fho HIL - Sed antequam pmgredxmuru]te»
Tius explicemus terminos 1 rubro differtationis
noftrzallatos, Turpcemmcﬁ,pnusdctermma-
7, quam terminos explicare,inquit Angel. Canfl
210.pr. & verbisbene intelletis melior omnis pro- -
rCedndlfputatlo. Gvil. Grot. in Enchirid, Fur. Nat,
€. 1.5. 1. Vocabulum ﬂppelldtza;m ambiguitate
quadamlabmarc,cx vario ejus fignificatu laos ap-
patets  Aceipisus enimn velgrammatice pio pomi-
: nare,
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nare,vocdre,nominaimponere, ut ex Lexicisnod
tumelt: veljuridice; & hocmodoiterum velim-

proprie, pro'co, quod alias dicitur, aliqueminju=
dicio convenire /. 2g. ff- 4 judic.vel proprie, &idem
eft, ac implorare auxxllum {uperiorisadverfusin-
jurias magiftratus inferjoris. Eckoldi 24 tztfd
appell. quz conlideratio hojus locieft. Plhita qui
deliderat, adeat Scacc. 4 appell-qu.1. m. 3qu ‘
“ " Thi1V.: Quotaplici fenfu canfaio jurelu-
matur, ex CalviniLexic. Juridicowidere eft. Nofle
func nobis fufficiar; quod hicper catifam nihil a-
liud, quany'negotium in judicivmdedu@um, feu’
lis vclcontrovcrfamtelhgatur “Caula vero,qua
ita compardta eft, ur;jure ficvolente, non admic-
tat appellationem, dicitur zon appel/déz/u‘ e b
Th. V. Hifce' pramiflis, methodi: tatie
{vadet, appellationis in caufis non appe]labxlnbus
definitionem addere.” Eft antem nihilalindjquam
a&usrrrcgulans quo’ infetioris judms fententiaas
liudve fa&tumi unqmtmsargurmrac fuptnons de<
cifioni leginme committitar, vid. Struv. Syntagm.
Exerc. L. Th.2. - Notanter dixi (1.) quod ficac?us
drregularis, quiain caufis mappcllabrhbus regula<'
riter non admittitar appcllatlo, nifi certis. ex cit-
cumftanuis; utinfra patcbu‘. 'Obférvari nrefena
, tae
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tur((2) verbas legitime committitnr, Attendi enim
debetOrdo, Tempus &Modus. Primum quod ate
‘tinet, requiritur, ut fiac gradatim yhaud omiffo ine
- termedio, indenonperlaltum .72, pr. €5 G 1. ff de
appell. L. 32. C. eod. Nov. 23. ¢. 3. ¢. 66.X, d. appell,
quia aliasjudicum jurisdictiones confunderentur,
contral 4. C.d. Jurisd, unde eo cafuappellatio ad
judicem remitti debet. Illoftr. Do, L.B.de Lyncker.
Dec. $90. Excipiuntur tamen- aliquot cafus, in
quibusappellatio per faleum recipitur (1.) i mea
dius judex appellant manifefte jus deneget. (2.
Siintermediusfitfufpedusvel inhabilis. (3.) Iple
caufam ad{uperiorem remiteat, GailivsZ. O4férv,
119. Mev. p. 2. dec. 384. Quoadiecundum,ne-
celle eft, urdebito tempore, h. e. intradecendium,
quod 4 momento {ententiz latz in momentum
currit, appellatio interponacur. Auth. Hodie C. d.
appell. fuperiori prafentetur & tandemjuftificecur,
wide Procef- Ordnung. Quoad tertium, intera
poni debetvel vivavoce, vel infcriptis, de quibus
omnibusinfra plunbus a&uri fumus.  Sed ex di-
verticulo reverfiad viam , caufas nonappellabiles,
& quousque appellatio admittator, perfequemur,
“Th. VL. Causfa non appellabilis yinjudicium
quz deducitur, et vel ect/tg‘rﬂimlvclﬁwlart& h &
‘ &C
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- hae Vel civilis velcriminalis. Struv, Syntagm. Ex.
- IX. Thef 61. Indeproconditione & qualitate ea-
zum traantur ille velin foro ecclefiaftico, h.e.
< gonfiftorio (ut auditur hodie) vel leculari, & hic
" welciviliter vel crimioaliter, Struv. 4./, e
.+ Th. VIL . Ad caufas ecclefiafticas referun- -
- turille; quajure epilcopaliexpedirifolent, Hujus
antem jurisd Canoniftis tria conftituunturCapita.
Vel enim concernunt ordinem ,quo [peétat potes
.Ras pradicandi, {acramenta adminiftrandi, loca
/ facra erigendi, &c. &c. & hujus generis alia, vel .
- Legem Dicecefanam , qua confiftit (1. ) in lubje&ti-
‘one & revereatia, quam omnes de Dicecefi Epifco-
_po praftaretenentur. (2.) [nadmiviftrationebo-
~norum ecclefizx mobilium & immobiliom.  (3.)
- Decimarum perceptione aliisque &c. &c. wid, om-
\prino Carpz. Furispr.Conf. Tit. 1. def. 4. vel Furisdi-
&ionem quo pertinet epilcopalis audientia, vicu-
Jus princeps tanquam epifcopus, vel ejus loco
Confiftorium,in tota fua Diceceli caufas Clerico-
- _xum omnes , Laicorum vero {pirituales {altem.au-
dit& decidit. 4 35. C.de Epifc. €5 Cler. Carpz. d. b
~Rebus ecclefiafticis annumerantur & canfzx matri-
smoniales, quoad inflitutionem & myﬂctjum ec-
~elefix & quatenus calvs confcientiz concernunt.
' ' ~ Carp- .
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Carpzov. Lib. 2. Jurisprud, Eccl, def. 1. Stiuv. d,
Exerc.th.57. i dalls Rl S
: Th. VIIL - Caufam itaque decimarum ad =
ecclehafticas pertinere, exantea dictis patet. Sed
quzritur: Anindecimislocum habeatappellatio2:
Et decidisur plerumque, quod non,necappella.:
tur in caula decim, per ¢. Tua nobis: 26. in fin. de

Decim. Speculat. intit. d.appellat. §.in quibus, verfe
4.n.5.ibi. i ergo non appell, Marantain Specul,.
part. 6. avt.z.inverbo : €5 quandogue appell, L. 15,

#.30. Brederad. 4. gppellat. part. 1. tit. 19. inverb,

Decime.  Veluti enim nec in canfa pia, nectribus
torum appellatur, fic videtur quod necin decimis,
quz piis anoumerantur caulis , Scacc. 4. gppell, qu,
17.lim, 18. & {unt tributa animarum. 4. ¢.26.4. dea
cir.c. decima 66.canf. XV L.qu.1.ibique Gloff. Bres
derod. 4. /. ubi & camera imperiali decifum fuiffe,
‘quod 4 [ententia {fuper decimislata, appellarinon. -
_ poflit, exMynfingero refert,  Verum enim vero
‘& in-hac cavfa appellatio admitcitur , i foite quis
exemtionem 4 fuperiori:adepram, feu legitimam
compofitionem, in vim exceptionislitsingrefum
impedientis, opponere, camque in continent das
cere velit, nec tamen audiretur. - Sic enim-omni-
ne abhog¢ gravamine p.roBvocarq liceret. Rugincg.'
: 2 e
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de appell. §. 2. n. 256, Scacc.d.appeil.qu.17. Limit.
18, Nec denegator appellatio a lententia, inter
duasecclefias dejuredecimandicootendenteslaca,
ob favorem, qui utrinquedeprehenditur, Scacc. 4.
Luum.3. Quidficolle@orexcedercrmodum? &
‘tuncappellatiolocum iavenit.azg. /. 5. C.quor. ap-
pellat. recip. quia ab omniexcefluappellari poteft.
Licerenim quis confentiat fententiz, tamen nonin-
telligitur confentire_exceflui, modo feu formz in
exequendo. Rebuff. in traid.d, fent. execut. art. 7.
- gloff.1z.m. g fall.1. Tom.1. fol.373.  Accedit, quod
in €0, quo quis excedit, definatefle executor. Gre:
gor.l holof.d. appell. Lib.2.c.11. n.2. Scacc. d. ap-
pell.qu.17. Lim. 10, #.28.65 Lim.11. 1.6, .

Th. IX. JuraEpifcopalia tenentiincumbit |
eultum ordinare divinom , in mores tum parocho.
sum, tum parochianorum, inquirere, & fiopus, vi-
fitationem ad corrigendos mores decernere. Hinc
quatitor : an 4 vifitationis decreto detur appella-
tio 2 Negativam communiter tenent Canonifta,
Lancell. 4. attentat. Lim.18.5.6. f. 370. & ficdilpo-
nit Concil. Trident. ¢, 70. Seff. 24. ob rationem a
Scaccia d. appell. qu. 17. Lim. 26.allegatam, quod
in Vifitatione agatur de cultu divino, de moribus .
corrigendis & favore eeclefiz : ne itaque de his

) & a’ - quig

&
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quid pereat, vel diminuatursab illo decreto, uti
dccreto per modum provifionis,non daturappele
latio. Rebuft. 4. fent. provifinum.37.n praf. Ad--
- mictitur tamen appellatio, fi (1.) Epifcopusproce-
‘datcontra exemtos & privilegiatos, tunc enim ge-
fta revocantur.  (2.) Si fit 10 corre@ione nimis®
rigorofus,ita utmodum excedat ; nulla enim cau-
faclt,in quaprohiberipoteft provocatio ab exces-
(u: Scacc.gu.17.lim.10.n.28. Necefle tamen eft,
ut gravamenin {chedulaappellationis exprimatur,
atque ficappareat, appellatum effe in calu conces-

fo. Franch.inc.3.n. 4.d.appell,’
| Th. X. Ao 4 [ententia excommunicatio-
nis provocaripoflit 2 quaritur.. Quoditerum ne-
- gatur a Canoniftis, quia hzc fententia fecum tra-
hitexecutionem. c.52.§. veram quia. d.appell.c.per
tuas. 40.de fent. excomm. c.is cui 2g. eod. n. Decius
inc.reprebenfibiliz6.num.20.d. appell.  Nimirum
fpeciale eft in {ententia cenfurz, tanquam poena
medicinali, utejuseffeGusperappellationemnon
fufpendatur, ne pratextu frivo]xappe]lationjs e
pedireturcorre®io. Abb.inc.s3.num. 7. d. appell.
Verum licetd fententia excommunicationis provo-
cari haud poflit, quoad effe¢tum [ufpenfivum, va-
let tamen quoad devolutivum, in tantum, utfu-
a3 : periox
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perior ad quem, de toto negotio cognofcens, ex-
communicatum ablolvere poffit. Fatinac. iz g¢.
crim. qu. 101, n. 6§.c. 40.4de fent. excomm. Rele
etiam d pracepto, fub peena excommunicationis
faéo, provocatur, quoad effectum fufpenfivum,
ita ut pendente appellatione, facta excommunicas
tio nulla fit,c.52. 4. appell. nec denegatur appellatio
eo in calu,quando lententia intolerabilem & pa-
tentem continet errorem. Farinac, 4,/ n. 69, vid,
Scaccia Limit. 33, :

Th. XI. Appellationemin caufis matrimoe
nialibus haud habere locum , aflerendum videtur.
Has enim effe [ummarias nec diu differendas, opi-
natur. Marant. iz fpec. p. 4. diff.9.n.172. cui accede-
re exiftimatur Ordin. Ecclef. Tit. Yont Confif. Sae
thette.g. Sonderlich aber Feitte Chefachen mnth-
willig aufyichen loffen, fondernt jut Verbhitung
Befchwernip der Gemwiffens, undandererdavaud
folgenden ungebibelidhen Sadyen , jederseit dens
Procef befdrdern, und endlich gebithrenden Be-
fcheidwicderfabrenlaffens,  Siigieurhifce incau-
fis fine [trepitujudicis procedendum, utait Beuft,
de Connub. p.t.qu.22.0mnino appelland faculeas

~ deneganda erit, quippe quod multum temporis
conlumitur appellationis semedio, Acceditquod
A £ hxc
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bxc caufafit ecclefiafica c. 25.gu. 6.0013. L16.65],
pen. C.d, Epif-andient. Reink. de regim, fec. €5 ecclef,
Lib.3.claff 1.c.10.n.20.qu celérem requirit expe-
- ditionem. Ord. Eccl. 4. [, Sollen unfere Confiffo=
rialigt , daf denen Saden fhleutrig abgeholfjerr,
Mid fonberud) mit affen Trewen verhitten, daf die
Parthepen mit Weitldufftigeic nidyt befdhreh-

yet tverdent 5 quin & piaydum verfatur circacone
fcientiam, utfupra ex Ord. Eecl, diCtumeft. Om-
neidvero quod pium eft,celeriter executioni man-
dagdum : quod autemt celeritatem requiric non
recipic appellationem, 4 7. ff. de appell. vecip.l.non.
Scacc. d.appell.gu.17. Lim. 48. Hilce tamennon
obftandbus,rectein caulis matrimonialibus appel.
latur ;. quo majoris enim prajudicii & momenti
caulaelt, quain judicium deducitur 5 co minus de-
negandum appellationis, quo gravato fuccartitur,
yemedium, arg.l.17. ff. de minor. Carpz.dec. 240.
Nec excipiuntur caufz matrimoniales ullibiin ;ure
ab appellatxonc,cum de jure canonico,2b omni
gravamine provocare licear, quod Jus Saxones
hocinpaflufequuotur. Colerusdec.26p.n.2. Fi
nem porro appellationis fi confideremus, non a-
- liam ob caulam illaadmittitur, quam urgravacus

-exactins mehwsye ¢ defendat, defenfio vero, cu-
jus
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jus fpecies dicicur provocatio, Maranta in fpecil,
part. 6. . & quandogue. n.274. denegandaceline-
mini. 4 3. ubi Jafon. n.17. ff.d. juf. éj‘;wrlsz.
aunadrup. Hisrationbus & experientia edoéti, in
macrimonialibus dariappellationem firmiter con-
cludimvs. Videatur Carpzovius 4. dec. 240,
Th. XII. Caula Iecularis vel civilis eft vel
criminalis, vid. 2h. 6. fupra : Civilis iterum vel
{ummariavel ordinaria.  Qualis autem caufa fic
fummaria, magis ex oblervantia, quam ex lege
fcripta de tcrmmandum eft. Ultraquinquagiota
rccenfct[’hxhpp mdﬁrt dedc’manﬂr ol DerBe=
fcheinigung c. 3. longoquf: agmine cas pallim ade
ducunt Dd. Centum & quinquaginta refert Jacob.
Schulc. iz 0b/ 3. quibus quadraginta addit, jureque
~acautoritatibus Dd.corroborat Zanger. 4. except.
p-1. ¢. 1. m. 9o, nec multo pauciores adducuntur 3
Carpzovioproc.tit.1.art.1.5.47. Diciturautem
caufa fummaria,in quade fimplici & plano absque
ﬁrepstu & folenni figurajudici proceditur. Carpz,
pro: tit.1.art.1.nym.16. Quariturhic: anteftes
in caufis fummariis 4 juramento per decretum aut
fententiam injunéto appellarepoffint 2 Quod ne-
gaturaBaldo & Angelo inl.milites. C. detcﬁdmmt.

' wilit.nec obloquitur forcalis obfervantia , comite-
fibus
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“Ribus injuratis fides habeatur nulla, & Juramien.
tum fitdeforma probationis per teftes peragende,
A.g. C. deteflib.c. bortamur.qu. 9. Hincformula
fententionandi : Wurden die Jeugern thte fam-
marifthe Midfage vermittelt Svded, mmaffen
huen u thun oblieget, wiederholen, fo exgelhet i,
Sed afhiemativa'eoin calulocumhaber, {i partes tea
ftibus juramentum remiferint, quod fieriemnino
, poteft. c. 30. Xob.t. Gail. 1. Obfl1e1. n. 5. Eckolds
adtjt.jf.d.tefl.§.4. Nullusenim dubito,'quin jue
rata teftinm depofitio in favorem partium intros
duda [it, juri auem & favori pro fe introdu&o
quiliberrenunciarevalet. /. g1. f. d, minor. 1. 46 fub
fin. ff 4. paél,  Subditus quoque, quiteftimonia
“um dicere debet contra dominum, sondum re-
‘miffo, quoadftringitur domino,juramento, reéte -
provocat. Carpz p.1.¢.10. d. 64. Eckold. 44 Tit.
d.teft.§.3. -laterponi etiam appellatio poteft ab
‘uxore in caufa mariti & vice verfa, i veritas aliter
* "haberi queat. Carpz.4.4def.51.quin & curatore
minoris in caufis criminalibus. Eckold.d.Z§. 4.
Th., XII. TraQatur caufa fummaria vel
coram arbitro, vel judice ordinario. - Ubi difcep«
tatur: Num dcaufa coram arbitro decifa provos
cari poflit ? Quod negative decidicur iz /1. C. 4.
3 - ; N ¥ : re“ﬂ
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rec.arb.}.27.§.2. f eod, Rationem fubminiftrat
- Eckold.gdiit. ff.di2. quod appellatio co finc inter-
ponifoleat; utiniquitasfententiz corrigatar. 4 2.4
- M. appell. arbitri vero fententia ob compromiffum
. gorrigi nequeat. d. / 27, §. 2.de recept. arbitr, fibi-
- -queimputet, quicompromifi. Eckold.4./ An
_hac ratio adzquata fic, non immerito dubitatur.
. Stringentiorem, meo judicio, cur appellari non
poflit, hancrefert Scace. 4. appell. gu.17. Lim. 13. n.
2. fub fin. quod [ententia arbitrinon fit fententia ju-
_yisdiGtionalis, transfertur enim jurisdi@ioajudice
-3quo,ad judicem ad quem, quad in arbitro dici
. noo poteft, dum fundamentum, h. e. jurisdictio
_deficit.ibid.inmed. Ethzcratioefle videtur, qua-
_xeetiam jureCanonico abarbitro haud appelletur,
&, a judige. cauf.2. qu.6.nec obftacc. fane. ibid. cui
+pegationem inferendam aliqui fuadent ; fed tex-
tus minuendo & addendo corrigere privati haud
eft. HincSchwendendoiffer.ad Eckold. i tit.ff.
d. rec. arbitr. §. £ diftingvit inter ele@um judicem
- finecompromifio .4 quo appellari poilit,Z 22, pr.
I d.appellat. quod concedo, fi judex jurisditio-
_.nem habens electus fuerit : & inter ele@um cum
- _compromiffo, 3 quo appellatio non valeret. vid,
‘Eckold. 4. 4 Equidem Carpzovius Proc. sit. 2.
P 3 iz,

-
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APL.3.%. 40. appellauonem i laudum arbittorum

manifeftam & evidentem i iniquitatem lzfionemve"
enormiflimam contineat, conccdcndam,chaxl‘

lib.1. 6bf 150.n.9. [éqq. Ratuit ; 3 fed pace cantiviri - |

dixerim, quod eo in cafu non tam appellatioy’

-quam reductio feu querelaimplexlocumhabeat,
ob rationemfupraex Scacciaallegatam.. Quapro-"
- pter reéte quis provocat ab arbitro juris & electis
ex necefficace fatuti, ut puta, quibus lites certas
rum pcrfonarum, ut parentum, liberorumaueas
lias ar@a cognatione {ibi invicem conjunétaranmy
* commitcuntur, 4 g, - gui fatisdat. cog. Lult, in fis
C. d. judiciss, Quo referri non meommodepos-._
funt-Arbitri Auftregarum, ‘qui ex publica imperii
lege & necefficate inter Stacus immediatos imperi§
 ele@i judicant. Befoldus in thefanr. prai?, werb,

Austeage. vid. Cammer-Geridyts-Ordnung 312
Wormbs 4. anno 1525. tit. 33. R. 1. d.anno 16542. §
105,65 16§, * Arbiterjurisenim & ele@us exnecess
fitate fracuti jurisdi@ionem ficut judex habere di-
citur. Brederod. d. appell. fub woc.arbiter. Scace,
qu.17.lim.12.%.3.6 5.

* Th, XIV. Coram)udxcc ordinario, f cay-
fafummaria agitur, in ea vel fummarie velordina-
nc, h. ¢/ fecundum formam & modum legibus

t C 2 ; Pl’ﬂw
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praferiptum proceditur, Zanger.d.except, p.1. ek,
#.50, . -Summarium enimin ordinarium converti
. pofle Carpzovius Pr.tit.1. art. 1. 5. 6. & Brunny.
prs Civ. 6. 4. mo1p. non immeritOallerunt, . Queis:
fubfcribit ad Fibigii proceffum Schwendendorff.
.Qymmq, inquiens » €asfa per (¢ ordinaria potefd.
etians fiers (ummaria; adcogne tradlari in proceffue.
Sumpario i nimirum omuia facla per docnments.
incontinenti posfint demonfirariyvel ex legis difpo-
Jisiane. Refol; grav.tit. Yon Juffiien-Sadyen §. 8
Velpartium conventione. | Ei binc proceffiseff talis.
weh ex f& . fuh naturaytam propter conditionem
fer[ankquam canfa el ex accidenti ; tam ex fupés
#iorss. dispofitione quam litigantinm comproniiffe
. convientivne fed explicative fantum &5 exemplifie
cative, Hucusqued: Autor.  Sed hifce miffis, caui-
fas fummanias appellationem non recipientes per-
laftraturi, deprehendimus in-iftis caufis differen-
tiany quandam ; quzdam enim funt magis fume
mwarix s quadam minus fummaniz, ' He nellam
procetlns formam, &8 qualequale ad deliberans
dum fpativm defiderant;ita ntoralis etiam citatio
fufhciar. wid. Ehue:Sadyfif, Policer-Ordnung
& ann. 1607, tit. YOR Iujurigh - Saden. Quo &
~ pertin¢nt canfx fudioforum & levidenfes.! Il
ey ~ ~ L d _Y€1o
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vero proxime proccflui ordinario accedunt, & in
citatione, ad minimum (patum trium (eptimanas
sum & plenamiexigunt demonftrationem, |, 1
¢ o The XV, Adcaslasicaque minus flummas
uias haud immierito teferri meretur caufa cambia-
lis,, quiratgitracftrepitum judiciis produdtis lieris
eambiakbus; debiter confeRim cogityr fadsfacere
ereditori; & fa@aregiftracura hunce 1o modum 3
Deute 7o detl.z: Febr..1707. v (dycitret 908 hicfia
gen 1oblichen Stavt- Gerichien i Lederhofe,
Mercutins ~Dikfiert- Sobit , ) producivet  einen
Wedfel-Wriefanf 1000; THiv, contra Pampbili-
am Eithel und bittet , vag erinPerfon aufmore
gendennTag mdthte cavet werdelt, ooraufoie Cie
tation Demt Srobignanbefoblen soorden 2¢. 26, ores
tenus citari poiéfl . Hine quaritar ¢ Aa in hag
¢aufa niirus fimmaria reus; appellare poffic: Et
relpondetur, quod non;, R, 1 d.anug 155¢. § Al
~ autch Bep detett HDandels-Stadten, wid. Lhurfl,
Gadfif. Wechfel: Orduung, © Ligerarumienm
cambralium folutto dilationsmnon recipit. . Eles
gans refponfum ad'poteatitl, Saxon.Electorem 3
Scabinis Lipf: transmiffuim; vid.apud Rivinum iz
Enstuciatis pag. m. 1447 - Accedit, quad debitor
preccife s Ratncoinducriscambialibusdie folunor
o0 C 3 nem
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nend prefare;, autinjudicio mancre teneatir. ibid,
Carpz. Il Refponfigz.m. 15, His tamennon ob-
ftantibus, reétein primo termino dcitatione, fubr
pretextu forii incompetentis, appellari poteft, non
quidem ad effectum, ut loquantur; devolutivurm,

‘bene tamen fitfpenfivum , ita ur manus judicis tam-
diuligentur ydonecapoftoli refutatorii ad judicemy
fuperiorem fuerint transmifli & remifforiales ices

- tum exhibiti. Mevius p. . Dec.39.

O Th. XVL 'Caufis minus fummariis porro
adnumeramus caufas mitimas & levidenies quz
autem' ita dicantur; videndum in Glofl a4 auth,
Nifibreves. C.d. /éntmt ex pevic.vecitand. Scaccia
d. appell. qu. 17, lim. 29.%. 4. Noseam determie
nandam relinquimus arbitrid judicis, cum dict.
Gloflain auth. nifi breves. qui exlitisquantitate jus
dicium de caufx parvitate ferre debet. Jafon.in &

31.1f. d. jurejur. n. 232, Queriturautem: Ap in
his caufis modicis ac minimis appellari poffic? Ne-
gaturjure civili. Brederod.d.appell. tit. 19. inverb.
caufis minimis. Scacc.d.appell. qu. 17.lim.z9. Ob
hancforte rationem, quia publxcx utilitati haud exe
pedit, utappellatio admictatur, in qua plusexpens
ditur, quamficvalor totius caulz. Ruginell. d.aps
pcll 0.3.§. mmdopmwrﬁ.madtmmp Hmcc:lgn)

w e
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- fiericredo, quodin prafeGura Sulenfipro audiens
tiis oretenus fa&is nihil exfolvatur, fed gratis eas ex
pedire prafedus tengatur. Dicis quidem obftare
videtur./ 20, C.deappell.ibi: 65 inmajoribus & mie
n0ribis appellandi facultas eff.  ARtrefpondetur :
" permajora negotia ibi intelligi res crintinales, per
sminorares civiles, 420.C, Theod.d. appell. undelex
oppolitadelumptaclt, &argum. /. 14. C.b. 1. Bre.
derod. 4./,  Caterumin Cameralmperialiappel-
Jatio non admitticur, nifi Gt fummaappellabilis, h.
€. juxta R.Linbac caufa Nowiff.ultrago0. flor. Rhes
man,vid.d.R.1.deanno16s4. Sedhodie Jure Cae
nonico ab omni gravamine,in caufis etiam minie
smis provocare licet, ¢.12.4, agpell. modo caufa exa
primatur rationabilis. Franch.inc.pafforalis s3. 2
3.4 appell. . Quia appellatio fundatar fuperinjue
fitia fententiz, & iniquisatejudicii; injultitia & ini-
quiras vero poflunt accidere in minimis Zque a¢ .
majoribus. Glofl. iz d.c. d.appell.  Ethocjus fe-
quuntur Saxones.. Vierum utinam apud nos etiam
. in caulis:minimis, circumciderentur appellationes, -
nec tot cavillationes & impofturas cavfidicorum

sideremus , tantamque * judicum negligentamy -

guandoque inlcitiam, deprehenderemus, ut fxpe
audiamus, majoses ficri expenlas; quam. fif valor

caulz:

-
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canlz: non imponicur fiais lici, nifi aleer ex paus
peribus litiganubus reducatar ad mcndncnatem
utconqucntur tuo tempore Scacc.d. appell. dibi

Th. XVIL * Jodicium, in quo’ ‘ventilantux :
‘caulz magxs{ummanac dicicur alias poffeﬂonum,
‘ubi de mera poflellione vekadipifcenda, vel refi-
tenda, vc'lrccupcra*ndaag»mr Hmccrtamplex
illajudicii poficflorii divilio, mec enim quartacon-
fervandz pofleffionis, ucvolu:tBa/dmaMtnochlo
de adipifc. vel amitt, poff. pratud. fup, rémed, retin,
poffin.14.65 féqq.notatus agnofcntur Dividung
Dd. poﬂeﬂ‘onumm ordm;mum, in ‘quo, judicii
ordine fervato, proceditur, & principdliter atque
abfolute dcpoﬂcﬂione partinm difcepratur, ple-
- ‘naque probationes Yequiruntur. - Carpz. proc. tifs
T.art.gun. 33 &lummarium jquod-etiam mormen.
tancum & {ummariffimom appellxtﬁtur. Carpz.
d.1.n.39.inquo ner jurcationis, fed per officii ju-
dnc:snmplmauoncm,poﬂ%ﬂ'o aut'potias princis
. _'paliter facta poffellionis wrbatio’,in judicium de-
“ducitur, fine figora autﬂrepmr]udlcu absque lis
bello &litisconteftatione, Menoch, remed. nlt.rew
tin. poff. n.27.féq. Gail. Lib. 1. obf 7. fet ut Carpq
zovius4.7.n.48. ait, inquo don expectatojuris of--
dmc cclcntcr&d'ummmc et 'procedenduni. /. 7. €

f per.
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fpervimant.aliomod. abfent. turb.pofl.ibi.fine ulle
‘ennilatione. | W

Th. XVIIL . In pofleflionisretinendz judie
cio agitur dupliciter ; vel mediante a&ione pos-
- fefforia ex interdi&o uti poflidetis & utrubi; vel
mediante petitioncinhibitionis peenalis 4 judice fa-
ciendz, qu ut plurimum fitd Curiis provinciali-
bus. Carpz.d./n. 49. Schwendendorffer. ad Fibig,
#. 505, p.m.az18. & tunc quidem, 1 parte aloris
polleflio, dparte rei curbatio poflefionis demone
_ ftratatuerit. Carpzov. in proceff.  Sed quaritur:
~An contraishibitionem locum habeat provocatio
ad {uperiorem 2 quod negatur, Schwendend. ad
proc. Fibig. p.m. 1232, Quia femperfrivola vide-
- tur appellatio absque ullo gravamine interpofira,
cum in rei arbitriofit, parere vel non, caufamque
non fax paritionis & jura {uz poflefionisin tera
- mino deducere. Carpz.proc.tit.17.ax¢. g.mum. 25,
’lnterxm}iimcn fecte appellatur contrainhibitionis
‘formalitatem, quandofcil. cafus non adeft inhibi-
tivus, v. ¢. in_criminalibus, in hus enim inhibitie
minime decernenda eft tuny, quia caulz crimina-
lesin curiis provinciahbus non recipiuntos neqoe
- tra@antur. Ordin. Prov.d.anno ibos. Tit. ‘%et oo
: u;ifen'ﬁppelfmong@ctidgge(aben,amb wns ?}’

/
/
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dhett Daflbft angenommen. und. getechtfertiges
merbenmégeu tom, quia bono expeditpublico,
utomnis via protrahendiprocefium inquifitorium
delinquentibus pracludatar, a7g. 4 2.4, 2. ffode
« mox. ai?, . Hunc proounciandi fermula : §1 Ap-
 pellation-Sadhen 16, 2¢, eufetitiens wit, daf die Ap-
. peliation ifyvet Formalien halber beftandig, Deto-
twegen dicfe Sache ju gebubrender Evdrterung at
nng eewachfen, die Maseriatiabelangende, evfici-
f1et aus den Acten fo viel , Dap dic audgebrachte
Inhibition geftalten Saden nach billig cas/iet
foird, inmaffen wiv diefelbe hievmit casfen und

- oufbeben. 2B, K. W,  Provocatur & tunc, fiin-
_bibutio fine pravio monitorio fit decreta, vel clau-

fulajuftificatoria dcﬁxtuta Schwcndcndorﬂcr ad
Fibig. . Nccdcncgatur appellatio ab inhibitionis
fcotentia; five fic confirmara,, five caflata, five et-
jamin vim fimplicis citationis refoluta : toties e-
nim appellari conceditur, quaies fententia infert
damnumxrrcpa.rab}lc,feuquoddxfﬁcul;crreparan ,
poteft. Carpz.4 4. :
Th, XIX. Caterum qnaePnoms admodum
graviseft : An appellatio dfententiain Summaris.
- fimo feu. momentaneo lata ]ocummvemat 2 Ne-
. gative. dccxduur a Carpzovxo Vi by I7v art. 4. e
“ * 0
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26.1d quod latis jure civili expedicum videtur; peg
claram & maniteftam Impp. Valent. Theod. & Are
cadii San&onemin un. C.fide moment. poff fuer.
- Appell. quam fententiam ampleitur, Gail. Lib. &
0bf 7.n.7. Menoch. zetin. poff. remed. ult. num. 48,
Scacc.d. app.gu. 17. Lim. 6. ‘Clud. rer.quot.c.7:n
78 ubi id ex Menochio extenditita, ut appellatio’
- neque quoad effetum fulpenfivum neque deves -
lutivum valeat. Scacc. 4.4 #. 2. 2.3, quod & jure
Canonico quoad utrumque effe@um procedere
nonnull ftatuunt, utividerceft apud Clud. rerums
quot. num. 70. Nec huicdecifioni contrariatur Jus
Saxon, hinc difpofitioni juris communis ftandum
efle, elegantiffime docet Andr. Rauchb. p. 2.4. 6.7
" .65 [ég.cui obfervantia fori accedit, tefte Carpz
d.l.  Rationes hujus aflertionis he affignantur (1.} -
quia caufa fummanflimi pofleflorii celeritatemy
quandam defiderat, ne ad arma veniune partes 4
fin.f. d.app.vec.l.nan. Ordin. Cam.p.2. § ult. tit. 21,
quam rationem [pecialem in judicio fumman(li-
mo appeltita Contard. ind, L un.ﬁdg mom. in 4§
rat.dec.n. g.alias id, quod beneficio celeritatis ada
inventum, fubduceretur injuris tarditatis, per /;
22.C. Theod. quor.appellinon rec.  (1.) Quia dame
numin hoc judicio faclepoteftigparan in polles-
e D 2 {orig
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forio ordinario five plenario. Scace. . fr.qwiap.
Lim. 6. membr.1.n: 3. & latainhocpoflefloriofep= ;.
- gentia, tanti prjudicii non eftur reparariin ordis,,

" mario nequeas, quicquid etiam Contardind. Lure,

inrat. dec.1.n,2, nitatur contra, Lapfusenimin.
~ hoe videtur, quod momentancam velfammaris-
* fimam poffeffionem cum omnialids in quadant~.
num de facili in petisorio reparari poflic, confusia;
dat. Clud. 4./ n. 2. (3) Quia lententia in eq!
lata vera dicitur interlocutoria, ejusque effeGump
qurare faliem cousque, quousque lis fuper proe,
prietate vel pofleflione durat, aitScace. 444 fenm. -
tentia verointerlocuroria, quem provecare haud -
pofles ex infradi@isparebit.  Hnctorm.fentent
. - apud Carpzovium, Daf Di¢ eitigetvendie ppella-
- tionwach Gelegenbeis diefes pofefforii fummarisfs-
wigidt sukiphh- B R W~ - -
* Th. XX.. Re vero penitius accuratiusque
perpenfa, meo, quod tamen pace aliter fentienti-
 um di¢tum velim, judicio, credidenm, appella~ -
tionem regulariter quiden effe prohibitam jure -
civili in fammariffime, fed folummodo quoad
effeGum (ulpenfivum, permiflam vero quoad efs
fe&um devolutivum;, per texcumind. Lun. C.ff de
womients poffefe fuerit appels bl imperatores
R o T g sefcii-
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~geferibunt ¢ Licet in momentaneo judicio appel-

-~ latiointerpofita fuerit ; nihilominus fententia fuum:

habere debereffectum, ita ut proprietatis ratioin-
tegra habeatur. Quem textum ita accipiendum
teor, ut prohibitio appellationis tantum ratione
fuflpenfivi effedtus intelbigatur,  Iaa interminis &
quidem fummariffimo tradit Contard.ad d.Lan, -
- Lim.3.% 43.&polt Rot. Bonon. adducit. Petr.Be-
nitend. decif. 79. qui hoe ipfum declarat, ut prohi-
bita cenfeatur appellatio refpe&tu effe&us fufpenfi-
vi, non devolutivi, quod idem tradit Decianus.
§onfil. 67. num.§.inpr.vol. 4. Executionem enim
pon elle impediendam; licet recipiatur appellatio,
propter urgens periculum & nepartes profiliantad
arma, Contard, 4 Lim.n. 40. Confentit Fachin.
controv. lib. 1. contr.73. Mynl.cent.6. 0bf.13. Da.
- Bergerin Eled, proceff.poffef. §. 36, . ,
- Th. XXL. Quicquidtamen hujus fic; ap-
pellari poteft injudicio fummariflimo, ep maxime,
calu, fi (1.) lententia damnum continer, quod in
ordinarigpofieflorio vel petitorioreparari nequit,
Grav.concl.7. cauf’z.5. §. tunc emmrecedendum 3
zegulis juris communis. / 10, ff. deoff pref.  Aut
(2.} fi dfficulter reparari poflic. Geav.#bid. quod
- mulus exemplis confirmat & Lanccllotum addu-
S 7 S D ; / - c1§
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cicdeattent.c.12. Lim.1.n.104. Resenim quehas
berinon poteht, nifi cum magna difficuleate, pari-
ficaturrei deperdita vel exnincte. Contard. d./wme
Lim.1.n.9. euamhp:opantc, nonin totum reparas
rlpomt Cluden. rer guot. c.7.n.96.  (3.) Proa
vocare licet partt; fi judex fequeltrum confhituity
coutra pofleflionem probatam. Belold. 4. appell.
¢ 7.m.9.infin.  Nonenim denegandaappellatio,
i judex negle&ta pofleflionts probatione, mavule
ad[equefliumdevenire,quam probanteminpose
feione tueri,  Ubs, ait Baldus, conftat de pos-
feflione peralium priushabira, mmdebete]usﬁerl
{equeltratio, fed adveifarius remittendus eft ad -
judicium ordinarium, Conf44; Boer. dec. 774,
Conceditur (4.) appellatio, {ifententianotoriam
& manifeftam continer igjuftitiam utputa, fircus
in jufta poffe(fione effe apparet, judex vero parti -
adveilz eam relinquendam pronunciat. Dec. Corf
67.7.14. wol. 4. Notoria enim regulis juris non
fubjacent. e. Adnoﬂmm 3.4 jurejur, EcPapzde-
~ereto notorie injufto femper contradic poteft,
Innoc. & Abb.c. ex liter. deveff.inintegr,  (5.) Ree
cipi‘ur appcllatm in fummariffimo &tunc, quana
do al erius partium oblatx probationesfuerine rea
jeckx. Gy, concls 7, cargzd 2. 1. 42, Licita (6 ;

. ¢l
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eft-in fummarifimo appellatio, quando fecuns
dum modum five formam hums judicii non pro:'
ceditur, admittendo ea, qux admitti non debent,
7 &omxttcndo non omittenda, tunc enim recefium
videtur ab extraordinario hve {fummariffimo hoc
judicio, & appellatio permittitur. Natt, conf; 122,
538 4. Vol.I quodlibet enim judicium cuftodic
propuriam naturam. Bald.iz / figuis. 25. C.d, Loc.
Cond. & quiliber modus agendi habet fuam natud
“ram & fuom eflectum. Abb.con/ 10, num. 3.in fin,
(7.) Stdubium oriatur, deadmittenda velnon ad-
xnxuendaappeﬂanonv,dcﬁxcndun}eﬂéappcuau-
oniafferituraplerisque. /. 6.7 4. appell. recip. Spe-
cul. @, appell, Jalon, Confl187.n. 9. Favorabilis
enim cenfetur appellatio & potius-pralumitur pro
hac, quam pro lententia. Fran. 4it. d. appell. ad rubr,
#.18. Etin dubxomagtspr:cﬁxmehdumcﬂ quod
fentcntla fitlaca fuper poffefﬁone fucceffiva, quam
‘momentanea, quia dobia & incerta magis funt
prafumenda, quam perpetua, /;decofm’ indeb,
Conrard in d.f unLim.27.n.9. Clud.rer. quot.
¢. 7112, Deferendumquoque (8. )appellano-
’pteﬁ FpoiT~Ifornumlummar1ﬁimum cum petitos
rio fucric comulatum, per L. un. C. fi de moment,

pq/ Juer: a,ope// Carpa, Pr.mf. 17:A71, 4 .32- E¢

quod
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quod in pofleToriis mixtis detur appellatio ad d-
trumque effectum, devolutivum fcilicet & fulpenfi-
vuin, refert Rugiaell, deappell, §. 2.¢. 3.2, 708, Ra=
tio hujus afferuionis efle poteft : quia caufa pra-
prietatis tanquam major, trahit ad {e caufam pos-
feflicnis, tanquam minorem. Bald. iz Lun. C.fide
mam. n.§.velqua caufa pofleMionis venitaceello-
riead caufam proprietatis,ideo fequitur naturam
petitorii, quod eft principale. Contard.in 4.l un.
lim. 2.num.19. vid. penlloftr, L B de Lynck. Dec.
492. Nec denegatur appellatio (9.) de Jure Ca-
nonico : fecundum hoc enim porteft appellari et-
tiam in momentanea polleflione, Scacc.d.appel.
gu. 17.lim.6.membr.7.n.1.ubi vonfolumauttori-
tates adducit quam plurimas, fed & de opiniong
communi hang effe {ententiam, tefatur ibidems,
Quod jus fecutus eft ScabinarusLipfienf.in canfa-
De8 von Rabenau contrapent on Koau, Sicénm
ad quattionem refpondic: DHat Heinridy Thriz
ftian von NRabenau, wegen Pofef cines Studs
get Holtes , wider den Deten eiite fammarifihe
Imoloration ,Beydem Ehucfurfl. Sidfif. Obers
Amte it Dem Maragrafithum Ober-Lauit 38
Dudipin, ubcracben, woraufunlingt s~ -
o Da der et Bey det Pefepnes (tvcgtbg‘eét*
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o Dileteins, folange , bi Klagee eitandetd
| otdentlidy ausgefubret, sufhugense,
g Redyt exfannt worden, datwider det von e
CHaw LenterWGUND eventual Appellation ¢itges
and, und e8 verlanget defelbe : Ob foldye i
 gegenmirtigem Sallesnlaplich? berichtetsu fepm -
Ob mumwohlangefulret werden mogte, daf tois
devdie in Fudiciis poffefforiisergangene tethel , in
Denen gemeitters Kavfecl, Redyten , einige Reme-

" - dia fifpenfiva ticht uznlafien, auch daf diefesin

bicligen Qanden, wents nut fiuper Poffesfione pra-
[entanea geitrittent wicd , in adyt su neburen fety,
‘nnterfchicdlicherRecheslchrerNepnungifts dies
femmach, daf ediin gegenmdttigem Falte, sunabl
“Da Kidgeen ordentliche Ausfubrung i angesogs
et Senzenz nicht unbilligworbehalten, Statt fin-
bett miife, su folgen fheinet, D, a.11,0. in des
wen geiftlichen Redhten , welchen in Denen Proces-
fualibus regulariter, 1D 10 ¢itt andees, duvd) eine
abjondetlidye Procef-Oronung, micht eingefibret, -
gadgegangets , auch a6 interlocutorids UMY in pos-
[fefforiis judiciss, ohte Unterftheid s appeliven -
nadgelaffent , von- Dee Appellation aber, auf die
Leuteryng firglicy i inferiten, bifhero auchin ho=
Ben unb nighrigen Seridbten diefer Lande Leuse-
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- putgen Und dppellationes in fummarisfimo Poffes-
~forio angeiomusett und dacauf stfanint, alfo vou

-, Denen obangesogenen DocZoribus abgewichen und
_Der wicdrigen Mepnung bepgepfichtct worden,

. Jiber Dicfes Kldger die Poffesfionem momentaneams
felbften , in Dev abergebenen Leazerung gtocifiels

" Daiitig gemadyt, und dap-feinte dieffals gefubete
. Defehenigung nicht genigfant azendivet , pro
Gravamine gugefubret, weldes sufordeft ge-

. blibrend suuntecfudyen, und obgleidy dem Kldger
~bie ordentliche Ausfubrung vorbehalten, desi=
Aoy ihmdadurch groffe Westlaufftigfeit unde-

* fhochrutigaugesogen icd, alfo et , daferi et fich

. in praféntanea Poffesfione geniugfam geaeindet 3

" fepn evadytet, nicht unbiltig mit feiner Nothdurt

g biven 5 So ift bes von Habenan , twicder don
an 7. Jalu fungftbin gegebetien Ab{Hicd eitiges
foandte Leneruttg vor unjuldBlich nicht su ad-
tett,  Histamen pon obftantibus, in fupremo ap-
pellationum; quod Dresdz ¢ft, judicio, appella-
“tionem in poflefforio lummariflimo non effead-
~_miflibilem, prouundiatur regularitesf, utex Rivini
" Enunc.p.m.1198.conftat. Cui fententiz fubfcri-
“bit Faculeas Juridica Lipfienfis, ut ex fequenti pas
“tet refponlo, quod, quia ad illuftrationem antea

' Sk W LY : h éiﬁﬂ-
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didoram fcie, hicinferere luber. " Habef eltre
urHerrfhafit Drebira gehorige Unterthanen s
gto’ﬁ\unb Flein Babren, toegent etlicher vou euds '

ey Denenfelben geforderten Dienftent und ande: .
veeSdulvigeiten, vor derFiedl. Sacbfif Obet=
Amts-Regierung des Maagrafthbums HNiedee=
Laufis wider eudy Ktage erhoberr, und i feyd
ouedy das davauferfolgtellvthel int gewiffenPus’
ctenn bep et Pofefeemeldter Dienfeund Sthul= -
Digtetten bey detten Kldgern 3 fuchen, fo lange,
bi fic in ordinario Poffefforio vdet petitorio ¢ift atfz
- Ders andgefubret , gefhitset worden 5 Nachdens
nutt diefelben hiccmicber eite Lewreryng einges -
iandt, und ibe eud) dacaufnicht einlaffen wollen,
- bingeger abet , dag ihe foldyes ju thun febuldig,
g et exFanit worben, babt ihewieder dicfes
Heihel , dag indem Marggrafthum Nieder: Qauz
fis ubliches RemediumSupplicationis eqriffen, ud
wollet anieko = Obdavitinen foviel, daf ifr eudy
aufberer Kdgec Lenteryng eimsulafen nicht fchuls
‘dig, aussufitbeen, des Rechten beviditet fevn 3
Ob nun wobl fonften ¢8 anden,guod de Fure Sa- ‘
xonico @ quovis gravamine ﬂ/)/)f//t'ﬂ'f liceat. We—
fenb.in parat. . deappell.n. g und infonderfeit e
Fure Canonico in ]zzdig'zk poffefforizs appelisre fit

o ‘ 2 Pere -
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permiffum, ¢, 2. X, ut lit. non cont. qydyin diefems:
SOl natura &5 ratio Appellationis & Leuterationts .
eadem Jac, Schuli. in addit.adModeft.Piftor. p. 1.
gu.2z.m11. - Dahero ed dasd Anfehen gerintet,
vaf Der Cinlaffing auf euves Unterthanen tyider
eud) eingemandten Leuterung, ihr mit Beftande.
Redhtens endh nicht entbrechen moget 5 Dennody.
abeeunddietwell ih alihicinPoffeforio fummaris=;
 fime begtiﬂ'ﬂl JND i L. un. C.fide mom. poff augs.
oritclich enthalten , guod in poffefforio judicio ap-;
pellatio non recipiatar s eldyed nicht alleiit, in Ca-)
.mera imperiali tefle Myufing, cent. 6, 0bf.13. folt
pevt oncy, in Denen Fudiciss diefer Lande, olfo ges
haltenwird, Aodr.Rauchb. p.z.q.6.nam.75 4BD
1508 obett von Dettt Fure pontificioangefithret foore
Den, die DA nichtalleine muy You D¢ Poff/forio
ordinario yerftanden habent wollen , fonderit aud)
sugleichabin gehen, dap die vbangesogene gene-
ralitas Juris Saxonici Pigvinnen feinen Abfall feiz
e, wie foldhesd ?arp:z.‘L.I.Rcﬁo.lg. n.24. feq. bes
bauptet 5 Sm itbrvigen cuvem Angichen nach in
gegenmwartigenm Fall vou denen Umfanden , el
the Mev. p. 7. Dec. 25.1.3.65 feq. anfubret , und dag
alsdann, wodergleichen fid exeigiiet, Die Remedia
Sofpenfiva D58 devolutiva W) in fummarisfino
e : | Statt
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Otattfinden, evtveifet, Feines vorhandett; Hieps
nadfi, wie fichd ausd enrer Frage anfehenliffet, an
Geiten euver die Sache dergeftalt, Daf man et=
1008, {0 Ui Pesitorio gebivig, nidht wit cinges
menget, nod) diefes mit dem Poffeforio camuliget,
_beobadytet worden ,weldyes Falles fonften die 4p-
prllationes ; D¢t 1908 Denenfelben gleidh , andh it
Deten fummarssfimis , yuliglich, OQav. Cacher.
dec 25. So mddhtet hr auch i demt cvgriffenets Re-
medio Supplicationss foviel, dag ihr auf euver Uiz
. terthanen cingewandten Qeuteriing end) einus
Taffén nidst verbunden , su Redte wobl ausfiuhs
renn, W, R, W,  Carerum valet (10.) appella-
tio, i lententiz damnorum & expenfarum adju-

- dicatio fueritinferta.  Prajudicia videre poteiis,

L.B.apud Rivin.in Enunc. p.m.1200. circa fin.
. Th, XXII. Sufficiant hzc de fummariffie
mo. Jam quaritur : Ao appellationi locus da-
tur in’ poffeflorio ordinario 2 Negativam tuetur
Scacc. deapp. qu.17. limm. 6. membr.3.n.1, obratio-
nem , quod damnum facile reparari poflitin peti.
torio. Bart. in /. 2, 4. appell.n.3.& poflesfio parvi
fit prajudicii, etiamfi tragerur de poflesfione mae
goxrei. Clud.zer.quot.c. 7, n.66.ibigue Dd. alleg.
Sedjure pontificio & Saxonico admittitus provos
| “E 3 catio,
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" catio, e.2. X, utlit. cont. c. 1§ Xo A, rg‘?zt /ﬁol &3
foro quoque recesfifle hac 10 parte jus cxfareum,
teftacur Gail. Lib. r.06/ 147.n. 2 Carpzov Proc.
lit.17.a7t. 4. 1. zgﬁq ;

 Th. XXIIL - Rebusfummariis accenfcntut
caulx executive, b e. quz cxmi’crumcnus gvarens
tigiatis paratdm habcnt executionem ; Germanis
audiunt flare Bricf und Siegel. P carify i
cumentorum produdtorum recognitione, ftatim
absquealio proceffu executioni mandantur, Co-
ler. d. proc.execut. p.2. c.2. m.3. fég.  Hine Sere-
nisfimus El. Saxen. in Ordin. prov. d. anno i55s.
Rubr. pesfeste Drief und Sicgel, vers” Und etf
- Davitber evBennent laffenwolite, Daf thiten fold)es

Feined eges geﬁattct, fondern tuider ibn , e
Balts gegebener Briefund Siegel, fthleuntg fol
perhoifien toerden.  Quod repetitum eftm Or-
dinat. polit,d.anno 1612, Tit. Lo Fufitien-Saz
d)ezt n.10. &in Ordin. proc. jud. Titezg.§.38enn
auc{) g(excﬁ eintet, ImocoofirmatuminRefo/, grav.
prov. A.a.1661.900 Juffirich @a([)en Habentenim
~ hujusmodi inftrumenta gvarentigista & confesfi-
: onata vim fcntennz definttive. Col. 4. proc. Exec.

pr-czn2g  Hemqueefteffe@usjudicat; con.~
- feshi, & mlhumcutl :ccogmu. ‘Colerd,tr. p.3ie.

9.
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p,.n.tzﬁg Carpzp 4 to;z/z’ 32. a’4 7.7 Quas

propier quaritur : Anab executione rei ;udxcatx
autm{’trumentx recogniti appcllan posft ? Nega-

tur, perl 5= C.quor.appell pronrec.ibi: abexecutia .

' onmppel/ﬂri non poffe ﬁtu &5 jure &5 canﬁztuﬂom#

bus caitumeff. Mierito fane, quiadocumentare-

: cogmzav:m aperantur confesfionis, /. 25. §. a/tf
ﬂ’/?i bl 1g. C.d.fid. inflrum. contra confesfonem
propuidm vero,non datni appellatio, £ 2. C. guor.

appell chdaxc;ur elfet frivola ; frivole aus

;em&fruﬁratonxappe]lat:ones minime func reci
medx. . ¢ dalf)pc’l/ Imo non admittit judis
- €ium ‘eXecutivum exceptiones ant contradiios
nesinaltior indagine confiftentes, Confl. Ele. 8.
‘ p 1, Proc. ord. jud, tit.g.in fin. Dec. Eled.noviff. 2,

nde fruftra ad cognitionem plcnanam provoca: -

! mr,perﬁ;permsdx&a ¢ 0

T SRR STy NlhlIOmInUS'COﬂCCdltur (1)
appcnano £ ordo in exccutione fervandus per-
vertatur.ls5. §, in 'vmdfderejud Scacc.de ap-
pell.qu. 17 Lim.10.n.23. partim, quia non fperari
poteft alia dehinitiva, in qua posfit reparari hoc
gravamen, partim, quia committitur exceffusin
exequendo,ab exceflu vero executionis datur ap<

pel Iauo L mmfxa dxeemr. Locus (2.) exit alppcl-
" atio-

-

LN
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lationi, i nimis properanter judex, non obfervaa
tis ab Elect. Sereni(l: Sax. in 4. Refol. graw. Tit. Y088
Fuftiigit-Sadyent, requifitis praleriptis, ad exe-
cutionem coatra debitoremvenire velit : namica
fonantverba: Daaber Kliger nut feinesSdulds
e Elave Drief uud Siegel , oder andere Docu-
meenta, DALITHE! et iht einte vidhtige Swmmam
- @eldes subegahlen verbundeir, in Handeit, und
et toitcde foldyes , i nfern Aemtern odetandern
@sevichtenr, ontlegen, wenn e8Sdyrifitfafien, aus
Detient Fegiecungen und Hof-Gervichten Execn-
tion- Dyefell audwivcen, aud von denent Uht=
Eundent; dadurdy ev feine Schuld su behaupten
peemeptet, beglaubte Abfhrifft, nebenft et
- Sichtigen Liguidation und Schreiben, davinen

¢t U Recognizion Briefund Sieqeld und Execa-

tion anbAlt, su Denen 47 gebents So foll dét
BeamteoderRichter, vor dent die Sadye gehoret,
foldhes alfobald dem Deklagten , nebf allen Beys
fagen, sufthicten, ihme voliftdidige Sadfifihe
Stift ) & tempore infinuationis a1t {4 rechtent, eitt=
-~ vdaumen, unddarneben auferlegen , daf er auf ei=
ten gemiffen Tag exftheinenr, Drief und Siegel,
~ober andeve. Documenta, DaduLd) die geflagte -
Schuld gu beftheinigen , recognofeivels oder e?% '
; i
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fich Zifieivenfolle &c. Certein infinuatione pra-
cepti executivi-lpatium 6, {eptimanarum trivms
quedierumita accurate obfervandum, ut etiam fi
perappellationem aut alio modo terminus fuerit
«circumduéus, nililominus adhuc indulgeri dea
beat, Rivia. Enunc.1.tit. 39, alias admittitur appel-
latio. Sicincaufa Hangen Ludwigs von S. und

Conforten, contra Narhen Clifabethen von T,
WUNd Conforten, Curia provincialis Lipl, Tesm. Luc,
1703. propunciavit 1 Daf it etfter InRanz fibel
pecfabren und wobl appelivet, derotvegen ein
trener OUIFS-Ternitt angufelen, und dppellanten
Darsi eine vdllige SAdfif. Srift einguraumen , 51
welchem Ende die Sadye an vorigen Ridter bil

lig remizeivet poird, W3, A, W, - Tuto etiam(3.)
interponiturappellatio, 1in modo excedaws. 4 &
C.quor.appell.non rec. puta {i executor capere velit
pignora majoris valoris quam (ic debitum, avt fi
fiatexecutioante tempus, autin pofleflionem alies
nifundi. Carpz. Pr.tit.18.art.2.n.24. Dehis&
pluribusagit Gloflaadd.l.5. C.quor. appell. in vere
bo excedat, quia nulla caufa eftinmundo,inqua
non poteft appellari ab exceflu modi, ut refert
Scacc. d. appell qu. 17. lim. 10 7,28, Etquamvis
femtentiz quis confentiat, tamen non incell gicur
R - €0Rle
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confeatire excellui modi, vel formzinexequéndd,
Rebuff. d.exec.fent.art.7.gloff. 12.n.4. 1Scacc. d.le
. Carpzov. 4. /. ubi hoc refert prajudicium : Daj
die Appellation geftalten Saden nach juldflich.
MR W, Recteiidem (4.) appellacur, 1 judex
vel rei exceptiones, qua in continenti & finelongo
fufflamine per documenta clara, aut alias exaétis
welpropriaconfellione adver(z partis probaripos-
funt, rejiciat, autexceptionem inid tantum, quod
* facere quis poteft, Amerito reo autaliis oppofitam,
plancnonadmittat, nec adeaminfententionando
relpicat.vid. Scacc.d.loc.n.24.  Brevibus: Quo-
* giescunque exceptiones contra executionem valide
- opponi poflunt, toties etiamab executione appel-
Jari poteft, argumettto Dec. Ele?. Now.z. & tex~
" dunm fupra allegator. Quz autemexceptiones con-
~.tra executionem opponi poffunt, late vide fis apud
'_Z'angcr.d. Except.p.3.c.20.n.54. ,
Th. XXV, Caulas inter lummarias repe-
‘siuntur & caufz alimentorum prafentium & futue
xorum. Ordin, Camer.part.3.tit.3, §. ltem , [0 ¢ute
- Pactheny begehret Leibed-Nabhrung 1, Marant.
e Ordin. Jud, diff. 9.n. 16. Et hzappellationem
segulariter non recipiune, perea, qua tradunturd
“'Scacc.gu. 17, Lim. 7. per tot: Rano efle poteft, quia
; o » * ali-
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alimenta dilationem non admictunt; id au'tcm;
quod dilationem non paticury haud permittic ap-
pellare. /. fin. ff.d.appell.vec. Struv. Exerc.L.th. 4.
maxime quando agitut cum inope. Brederod. 4.
appell. poaitit. 19.in verb; aliment,  Ree tamen

provocaturquoad cffetum develutivum, quam.
vis yurloquuatur, non fulpenfivum, Contard. in
boun. C. fi de moment. lim. 3.0. 54. Scacc. d.appell,
-gu.17.lim.7. n.14. Procedit etiam appellatio in
alimentis prateritis, quoniam ratio pietatis & fas
“voris ceffat in illis, conflequenter cefllat & priviles
gium. Scacc. d. Lin fin. ' Anis, qui alimenta pe-
tit, contrafententiam fibi contrariam interponere
" appellationem valear? exinde dubitari poteft,
-quia, quod quisque jurisin alium ftatuerit, codem
jureiple utidebet. Tit. f. quad quisquejuris. nec des
beta&ori licere quod reonon permittitur. . 47 fff
d.R. 7. Sed mento appellat, quiaipfaadminiftea.
- tiojuftitiz poftulat, urqnadam adoriliceant, qua
reononlicent,/.£3.§. 1. /- 4. V. O.favorque damoi
vitandi major, quam lucri captandi.d.l 42, §. 1 ff
R T ST E T
~ Th, XXVL - Caufas fummarias excipiung
ordinariz. wid. Thef 12. & luntin quibus fecun-
dum formam & medum LL. przfcriptum proce-
-l a R ; dicur.
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ditur, Zang. d.except.p.1.¢.1.1.50, Regulantet .
talis habetur caula omniss donce probetur fume
maria. Carpz. Pr.tit. 1.art.1. n.47. Brunnem,d.
proc. civ. . Ly 72. plenamque requitit cognitios -
new. Glofll in [.3. §.13. ff. ad exbib. Tnterim in
‘caufis ordinariis partes lzpius inter fe compromit-
twntshocvelilloremedio fulpenfiveapt devoluti-
" voleutinolle. Hmcmcxdxcquxﬂxo an renun-
siansappellationi provocare poffic # Negative id
deciditurabUlpianoin /. 2.§.2. . qui€s a quib. 4p
pell.non pot. . fin. §.ult. d. tewp. appell. Siquis ,in:
quiens;ante fententiam profe(fius fuerit, (¢ z judice
won provocaturum ; indubitate provocandi auxili-
am perdidit.  Nec defunt 2utoritates Dd. quos
longo agmine adducit Scace. 4. 27, gu.17. Lim. 2.
n 1. Imo renunciani poxeﬁappcllmom tam ex-
prefle quam tacite, utvariis modisdeclarat modo
~Jaudatos autor. 4./, #.12.65 n.6p. fég.  Taciteap-
pellationi renunciafle cenfecur &is, qui velob ean-
dem caufam, contra eundem adverfativm; pens-
‘dente appellatione, alium implorat judicem), vel
extrahitrefcripta & mandata ele€toralia. Rivin.ad
\2it. prot. El. 30.En. 66, ubiita judicatom : Dagp Die
mterpomrtedppellatzon defert. &c. &c. & appellan-
S in expenfas condemnatum, sefest.  Joterim

appcl-



8 Vs ( &
appellarehaud prohibetur principalis, fiprocora-
tor {peciale mandatum non habens appellationi °
reounciaverit. Bald.in/ fin,§. 2t Cd.temp. appell.
Brederod. d appell. Tit. 11.verb. procurator, -Scacc.
d. L. n. g5 licet etiam 1ple eam iterpofuerit, quia
hujus generis renunciatio quadam videtur dona-
0, quam 3 procuratore fieri pofle,negatBrede-
rod.d./. - Sic quoque decilsm & Senat. Appellat.
Dreld.in caufapey Beteinde suuenfiedt, con-
- tra Die Stiffts-ProbffeysuOuedlinburgs Wis-
Vendppellarest , Haf N.N. poit feinemPrincipaleny
DerDrobiter, su ber in bis actss befindlidyett Renun-
ciation, D¢y Wi etfier Inflanz cingemwandien Seute:
Lung, eitke (pecial Wollmadyt gebabt , befcheiniz
gen  maffenifinenac 6. Soergehef20.2¢. Res
¢te euam appellare videtur 15, qurappellationire-
- .nunciavit,{i conqueritur de nullitate commifla,
- modonulhitatem infchedula appellationss exprefle
-alleget. Scacc.d. fon.126, 2
: Th. XXVIL Partes,citationibus iis legiti-
.meinfinuatis ,injudicio comparent, velnon. Quo
ultimo cafu dicuntur contumaces.  Inde quari
Po;_cﬁ‘; an contumax condemnatusappclfansal_z-
diridebeat 2 'Quod negatur ut plurimum, per /. 1z,

§.2.C. d.judibo 1. C.quor. appell. Specul, dit.de app.
Wil By e b,
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Lib.2.n. 1. Rebutt. 4. appell. art.7. Gloff 2.num. 9.
Mar.infpec.p. 6. meunbr. 2.n.19.modo quis fic con=
tumax verus, h.e.ieginme citatus, tamen oon coma
parens. vid. Dd.alleg. &5 Carpzov.Prac.tit. 18, art,
z.m.25. Contumax epimhabetur pro rebells, cui
tanquam indigno appelladoais aptertur benefici-
um, cum id non malivz, fed gravatorum ficcly-
peus. Scacc. d. jud. * S1 tamen lcgmma omiffa fu.
erit cieatio, non denegatur provocationis remedi-
pm. Marant d.l.n.200.quia pro vero contumas

cicenferinequit.  Hinc appellationes in foro Sa- .

xonico, tefte Carpzovio d.Ln. g0.fég. recipiuntur:
nec le rclponfom ad.uftficatam appellitionem
fubducere poteftappellatus, exhacregula: quod -
- coontumax non appeller 5 Id quod & tunc proce-
dit, 1dppellans allegatimpedimenta, quaa contu-
macia iplum excufant. Rivin, ad tit. pr. El10.En, -
6. Carpz.lib. 3. Refp. 122.2ut etiam, quod ex pro-
zrefi contuntax non fuerit, ]mamento conﬁrmare '
velit. Ita enim pronunc, 4 Scabin, Lipf 0, 1,19,
fonften bemabrterﬂi‘e dig-Lehrevdepmumgnach,
- Dicfenigen o i veraggmpumacia g1 befluden fidy
Ded beneficis Leuteratig
gu gebrauchets ; bafetnaber dennoch bie Beflage
tn, betmzttclﬁ Svacdacbcn Cpixs crbaflgen

s

]
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Fdnnent, bag fie aus vorfeslidhen Ungehorfam
nicht , foudern blof , weil fic dafur gehalten , dap
1020, So mdgten fic pro comumacibus Bt ge=
~ adtet , foudern mit dix Appellation nod) wobl i
- gelaffenwerden, Vid.Rivinpomargs,
©Th, XXVIIL , Paites poftquam injudicio
comparuere, & (uis pofitionibus audic fun, fer-
tur caufz controverfz decifio.  Qua eft velinter-
locutoria, et Vety=Urtheil, vel definitiva, eint
Haupt-Uetheil,  Iila iterum dicitur vel fimplex,
qua fic cantum de articulo incidenti, negotiumque.
principalenon afhcic: velmixta, que vim defipi-
tivxhabet, Gail 4ib. 1. 0bf 20, n. 2. Hiccontros
verticur¢ an ab interlocutona: detur appellatio 2
Quod negatur jurecivilis per £.16. C. de judic. ubi
fatio apponitur ; ne lites 10 infiitum extendan-
: wr. /. 2. ff. derecoapp. .7.C. qubr. appell.  1mopo-
“iffinum figium ad cognolsendam interlocurori-
~am hoc eft, quando abeanondaturappellane, ut
e Contard.refert Scacc. gu. i7. Lim. 47.1. 1. circa
 fin.  Sed quamvis hze pegativa habeatur jurecis -
vili pro regula,Brederod.d. appell. tit. 20. in verb,
interloc. mhilominus tamen Duenazius, quatuore
decim ejgs«reccnfetexccptiurics,pr‘out videreeft ae
pud Godofx, i not. ad L2 ff- d.appell, rec./énm.
~. 2 ) Y ; : on- -
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Concediturappellatio etiam de jure civili abintegs.
locutoria (1.) quando gravamen citra provocatios

'nem non reparati, aut [ane non, mfi dithculeer re-
fticai poffit, Breder. 4. /. Scacc.d. Lnum. 84.65 80,
Godofred. adl. 7. quor. appell. n. 25, v.c, frjudex li-
bellummcprum & obfcurum effe pronunciat, vel
copia actorum denegatur. 4 2. C.aglit, pend. plura
~ exempla vid.apud Brederod. 4./ Scacc.d./. #.9o.
(2.) Daturappellatio, quandointerlocuroria tan-

git fubftantiam negotii principalis, exemplum clt
in 4 39. ff. 4. minor. feu vim habet definitive, ut
quando judex {e pronunciat competentem ,dum
nonelk,utlcribicScacc. 4. Lnrzs.. Ceeterumho-
die ab jaredloeutssia (3.) Jure Canonico re&e ap-
pellatur, quia illo jure quocunque gravamine ap-
 pellarelicet, c. fupereo.sz. X. d. appell. Rirtershule
d.diffS J.C.€5 Can. lib.3. tit. 21. n.3. Diverlitatis
rationeminter Jus Civ. & Can. alleganthanc: quia
fi reparatio gravammls differretur ad caufam ap-

.pellationis a definitiva, potlet evenire,ut interim
gravatopcnretf.acultasproband:gravamcn. Sic

- jus civile praberetcaufam, ut gravamen effecirre-
parabile, at fan@a 2quitas Pontificis hanc:rrepa-

rabilitatem rolerare non pocmlTet Sedopinione
CymadL. 7. CL gﬂdﬂ.ﬂ[‘m’” pertvafus potius cre-

dO:
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“do,vagam hanc'a‘ppcllandi licentiamex infatiabili
‘quadam Clericorum avaritia promanafle, quic.
~‘quidetiam contsa nitatur Scacc. d. /. n. 74+ Inte.

- nm JusCanenicum hacin partequoque imitantur

* Saxones. Carpz. Pr.tit. 18.ar8.2.m, 7.6 Lib.3. Refps

¢8-n.10.- Add. Ord. Cam.p.2, tit.17. §.fin. -

~ Th. XX]JX. Dehnitive fijudexpronunciat,
quaftioms eft 2 an 4 tertia fententia cum duabus

~ pnonbusconform:provocctur 2 Quodjurecivili

- Iterumnegatur, per /4. C.ne lic.inuna ead. canfa,

ibiquegloffaz quienim fuccubuitin dupliciappel-

- atione;, non poreft tertio appellare fuper iisdem
~articulis : quin &jure Canonico idem fervatur.c.

d5. X.d, 4ppel[ tum quod juranon prafumant, ali-
quemtotics gravariin eadem caufa adiverfisjudia

" cibus ,tumne lices immortales fiant. £.13. C.d.jud,

Sed rc&e hoc cafv appellatur Jure Camerali, jusra
tradita Gail. 1. Obférv.z2. n. 3. Mynfing.c. 1. obf

- __15.& Jure Saxonico, ubi etiam poft fexconformes

fententias ad (ipremum appellationis tribunal

Dresdenfe provocare quis poteft, docente ita

Carpz. Pr.tit. 17.art.4.n.9 [eq.idque propterea

ne ob multasmﬂannas fraus farjudici appellacion
num. dl

Th XXX Pauca adhuc reftane dicenda

G de

I
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‘decanfis eriminalibus ¢ an pimirum in his locus
_detur appellationibus 2 quod merito, ob generas
~ Jem eamque inveteratam totios fere Germaniz
confvetndinem, negatur.R.L d.anno 153018 iekE
ethidye Seit her, vou Peinlichen Sachen viclfiltig
an uifer Kivfeclichen Tanmer-Geridf appedd-
vet , audy dicfelbe Appellation augenonmmett , und
“Davauf Proceff exEannt sworder, foldhes aberded
alten bergebradyten Sebraudy im Deil, Reidye
Funwider2c, 26 vide etiam fis &, &, O, 7. 1L.%i¢. 2 8.
§.2. Cothm. wol. 7. Refponf. 16. Myvfing. ceut.. 4.
o6/ 41. Carpzov. Pr.crim.p.3.94.139. forte caex -
ratione : qued in criminalibus peenx fiot cera,
nec inquifiti condemnentur, nifi probationibus
fole meridiano clarioribus conviéti, aut teftibus
propriaque confefione fuperati fuerint. Carpz.
d.l.. Di&aque non folum obrtinent in Cantera,

{ed in quocungque judicio, cui altam exercerejuriss .

di¢ionem 4 principe conceffum eft. Penilluftr. L. -
B. de Lyncker, in eleganuffimo hac de materia
Refponfossim. 57.quicquid contradicant Oldekops
& Blumlach,  Verum enim vero b cavfzcrimis
nales permodum accufationis, quod etfiraro, tas
men heri poteft, tradtentur, recte provocatur jure
civili; & 2.h g 20,429, Codeappelt. &5 6.4, 3:8 ult.

Y S
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Fquitef. fac.pof. Gowez. s, variare refol. 6. 13,
n.31. Eckold. ad 7. tit.d appell,§. 8.tam abinters
locutor}a,qu@madeﬁnmva, Catpz, pr.crim. p.3.
gu: 170 #.25/cum hactamcnhmxrauonc atad Ca-
meram lmperlalcm PI'OV OCQUO dl”gl non pomt.
4. R.1.4.8. S fesen uud orduen wic, dag hinfire-
- Devin Peintichen Sachen Feitie Appelation anges
nomigy Jfoudeuis damit nad alter becgebrach=

feit ebwucﬁ gebalten werden foll, Juft. Oldes
- kop.dappell.in canf. crim.n.6, Interponi etiam

pctcﬁeocaﬂx fi deleviagatur crimine, quod pee-
na corparis afflickiva non¢oergesur,ut Dd, tradune
communiter, tefte Cdl‘p’Zu\/iO Pr.tit 12 art. 4.7
47.itemque 0 r fuper forma proceflus conqueratug
appellans. Nebelkea, dec, 27. aut fimul nullitatis
querela comdletur. Mev. p. 2, Dec, 273, Gail £,
06/ 135:1. 4 Legiomnine meretur Penlluftas L
B. dc Lyncker Relponfom fupra laudatum,

Th. XXXI Probxior in themate noftro
effe, necnon,; abfoluris canfis non appellab libus,
‘ quodnamfata[eappellmomsn.terponendxa{quc
jutificanda # intra quod temporis. fpatium apo-
ftoh petendi & 1mpmandn ? & quisnam fir effe-
&us interpofitz in caufis non appellabilibus pro-
VOCAUORIS ? dicere potunﬂpm Sed cum hzc par-

’ ‘ G 12 , - um
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tim in aliud cempus refccvare duxerim, partimeg
proceills judiciani lcripeoribus peti & hauriripos-
fiac, cemporis & inftitun rationem habens, come
- remitto, & pro hucusque concefla clementia Dis
“vinz Majeftact humillimas referens grates, ipfius
omnipotenti protedtioni me totum, omnesque
meas a&iones, benevoli autem Le&toris 2quz a¢
plaqdaé cenfurztheleshasina ugueales ob-
fervanter & amice coms
: mitto.

soLI DEO GLORIA.
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