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I) Introduction and Overview 

The tax law of the Federal Republic of Germany draws a distinction 
between the taxing of resident and of non-resident persons 1 on income and 
capital. 2 The taxing of the use of income and capital, on the other hand, is 
based on the linkage to German domestic territory and the economic acti-
vity and/or consumption which is subject to tax. 3 

1) T h e F u n d a m e n t a l Distinction between the T a x i n g of Resident and N o n -
Resident Persons: U n l i m i t e d and L i m i t e d T a x L i a b i l i t y 

The distinction between residents and non-residents for the taxation of 
income and capital gives rise to far-reaching consequences on the material 
scope of application and the effects of the tax liability. 
While residents, who are subject to unlimited tax liability, are taxed on their 
entire world income, non-residents are merely subject to limited tax 
liability, and are thus taxed only on German domestic source income. Tax 
liability under German law, similar to that of most other states,4 is based on 
the distinction between two t e r r i t o r i a l bases of linkage. 5 Residence in 
Germany gives rise to a person-related territorial linkage, i.e. linkage to the 
taxable entity. In the case of individuals, this linkage is established i f the 
individual's domicile or place of habitual abode is within German territory; 6 

for legal entities, this linkage is established i f the place of management or 
seat is in Germany. 7 However, where the taxable entity is a non-resident, 
the territorial linkage to the taxable entity is replaced by a material-related 
territorial linkage - a linkage to the taxable subject matter} A s such, terri­
torial factors characterize the linkage of either the taxable entity or the 
taxable subject matter to German domestic territory. 9 However, this in no 
way means the realization of the t e r r i t o r i a l i t y principle™ along the lines of 
the generally recognized understanding of a comprehensive, material-ter-
ritorial l i m i t a t i o n to tax liability, as applied in varying ways by the laws of 
Latin Amer ican states to both non-residents and residents. 1 1 Rather, the 
establishment by residence of unlimited tax liabilty on a taxable entity's 
domestic and foreign income is the realization of the universality principle 
and/or the worldwide income principle.12 A realization of the territoriality 
principle pursuant to German tax law, on the other hand, is achieved only in 
those cases where there is no territorial linkage to the taxable entity because 
the taxable entity resides outside of Germany. 
Significant differences in the effects of the tax l i a b i l i t y result from the 
distinction between a resident's materially unlimited tax liability and a non-
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resident's limited tax liability. While residents with unlimited tax liability 
are subject to tax on the net amount, non-residents are taxed on the gross 
amount of their German source income. 1 3 Taxation on the net amount and 
unlimited tax liability are inextricably connected because unlimited tax 
liability is based on a territorial linkage to the taxable entity, hence, it also 
takes into account the personal characteristics of the taxable entity, i.e. its 
ability to pay. A s a result, the tax base must be reduced by any incurred 
business expenses, income-connected expenses, and subsistence and main-
tenance related expenditures. 1 4 Taxation on a gross basis, however, 
corresponds to limited tax liability because limited tax liability is actually, 
to a great extent, independent from the taxable person. Rather, it is based 
on the m a t e r i a l - r e l a t e d territorial linkage to the taxable domestic source 
income without regard to the individual circumstances and expenditures of 
the taxpayer. 1 5 

2) I m p o r t a n t Departures and Exceptions i n Domestic and I n t e r n a t i o n a l 
T a x L a w - Role of E u r o p e a n Community L a w 

The distinction between resident and non-resident persons, which 
determines whether an unlimited or a l imited tax liability results, is a key 
feature to the System of taxation of income and capital. There are, 
nevertheless, departures and exceptions to this basic distinction. 

a) Departures i n Domestic L a w , i n p a r t i c u l a r the I n t e r n a t i o n a l Transac-
tions T a x A et (A ußensteuergesetz) 

A n important departure in domestic tax law from the distinction between 
residents and non-residents is found in the International Transactions Tax 
A c t (Außensteuergesetz), which provides for extended limited tax l i a b i l i t y 
for income tax (sections 2 and 5), net worth tax (section 3) and inheritance 
tax (section 4). Extended limited tax liability is applicable to individuais 
who have emigrated to low-tax countries and during at least five of the ten 
years prior to emigration, were subject to unlimited tax liability as German 
Citizens. 1 6 The provisions in the International Transactions Tax A c t on the 
inclusion of attributed sums i n the tax base (sections 7 to 14) are also of 
significance. Pursuant to these provisions, where the seat of a Joint stock 
Company is in a low-tax country, its passive investment income is deemed 
attributed to its shareholders before actual distribution. Such an inclusion of 
attributed sums in the tax base results in an extension of u n l i m i t e d tax 
l i a b i l i t y to the income from construetive dividends. 1 7 

Another departure from the fundamental distinction between resident and 
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non-resident persons is found in the extended u n l i m i t e d tax l i a b i l i t y of 
German Citizens who, although no longer resident in Germany, are 
nevertheless subject to unlimited liability for tax pursuant to section 1(2) of 
the Income Tax A c t (Einkommensteuergesetz). This extended unlimited tax 
liabili ty is applicable to non-resident Germans who are employed by 
domestic legal entities created by German public law and who receive wages 
from domestic public funds. 1 8 

b) D o u b l e T a x a t i o n Conventions 

The taxing of residents in accordance with the rules of unlimited and 
limited tax liability leads to the Situation of international double taxation i f 
the same taxable subject matter is subject to both unlimited tax liability in 
the State of residence and limited tax liability in the State of source. 1 9 

Double taxation Conventions concluded by the Federal Republic of 
Germany with other states 2 0 avoid or eliminate double taxation within the 
framework of the Solutions and alternatives proposed by the O E C D Mode l 
Convent ion . 2 1 A s a rule, when Germany is the State of residence, German 
double taxation Conventions eliminate double taxation through the 
exemption method. 2 2 The exemption method results in a restriction on the 
concept of unlimited tax liability insofar as unlimited tax liability extends to 
foreign income. Contrary to the general preference for the exemption 
method, a tendency has developed in German treaty practice over the past 
two and a half decades towards the elimination of double taxation through 
the credit method. 2 3 This method leaves the concept of unlimited tax 
liability as well as the rate of taxation essentially untouched. 2 4 Wi th respect 
to Germany's treaty partners, the European c iv i l law countries have decided 
in favour of the exemption method in their treaties with Germany. The 
common law countries and the majority of non-European states, on the 
other hand, prefer the credit method. If Germany is the source State, treaty 
provisions often restrict tax l iabi l i ty . 2 5 

c) Role of E u r o p e a n Community L a w 

European Community law has had significant effects on domestic tax law 
and the international treaty law governing double taxation Conventions. 
In accordance with the objectives of Ar t ic le 99 of the European Communi ty 
( E C ) Treaty, Counc i l directives of the European Community played a major 
role unti l the end of the 1980s in the harmonization of indirect taxes, in 
particular, of the value-added tax ( V A T ) 2 6 In the area of direct t a x a t i o n , 
European Community law, through both primary treaty law as well as direc­
tives on the harmonization of tax laws, has brought about changes to 
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domestic tax law.27 The principle of non-discrimination, derived from 
primary treaty law, is embodied in the freedom of movement (Ar t ic le 48 of 
the E C Treaty), the right of establishment (Ar t ic le 52 of the E C Treaty), 
and the equal treatment of companies (Ar t ic le 58 of the E C Treaty). These 
principles have gained increasing significance for German tax law in the 
preliminary ruling practice of the European Court of Justice, 2 8 and are the 
Standards used to scrutinize the unequal treatment of non-resident 
taxpayers in comparison to resident taxpayers which result from the distinc­
tion made between unlimited and limited tax l iabi l i ty . 2 9 

Secondary Community law, in the form of Counc i l directives, has only 
recently dealt with direct taxation of internationally active business 
enterprises. The Parent-Subsidiary Directive of July 23, 1990 3 0 was issued 
by the Counci l and has been implemented in German law, leading to 
changes in the German Corporation Tax A c t (Körperschaftsteuergesetz). 
Similarly, the M e r g e r D i r e c t i v e * 1 of the same date has also been given effect 
by the A c t on the Taxation of Changes in the Legal Form of a Business 
(Umwandlungsteuergesetz)}2 The Parent-Subsidiary Directive has even 
shaped the tax treaties between Germany and the other Member States of 
the European Community where the inter-company dividend relief, which it 
provides for, goes beyond the corresponding exemption pursuant to the 
treaties. The Directive has also had effects on treaty law by stipulating the 
maximum rate of withholding tax permissible on inter-company divi -
dends. 3 3 Changes to treaty provisions regarding the exchange of infor-
mation have also been effected 3 4 by directives concerning administrative 
assistance and co-operation. 3 5 Final ly, a multilateral A r b i t r a t i o n Convention, 
concluded on the basis of Ar t ic le 220 of the E C Treaty, deals with the el imi-
nation of double taxation in the area of income adjustment between associ-
ated enterprises, and has, effectively, modified the mutual agreement 
procedure contained in the tax treaties. 3 6 

II) Tax Liability under the Income Tax Act (Einkommensteuer­
gesetz) 

The fundamental distinction between the taxation of residents under the 
rules of unlimited tax liability and the taxation of non-residents under the 
rules of limited tax l iabi l i ty 3 7 is found in section 1 of the I n c o m e T a x Act 
(Einkommensteuergesetz). 

200 



1) Necessary Conditions for T a x L i a b i l i t y 

a) U n l i m i t e d T a x L i a b i l i t y : D o m i c i l e or Place of H a b i t u a l Abode w i t h i n 
G e r m a n Domestic T e r r i t o r y 

A n individual who has his domicile or place of habitual abode in Germany 
is subject to unlimited tax liability (first sentence of section 1(1)). 

aa) T h e I n d i v i d u a l Person as Taxpayer 

Only individuals are subject to liability for income tax. They are taxed 
according to the principle of i n d i v i d u a l t a x a t i o n } 1 which means that plurali-
ties of persons, regardless i f connected by business or family ties, are not 
subject to tax liability under the Income Tax A c t . Partnerships39 as such are 
subject to neither income tax nor Corporation tax; rather, the individual 
partners themseives are taxed on the profits realized by the partnership. 4 0 

bb) T e r r i t o r i a l Scope (»Inland«) 

»Inland«, for the purposes of section 1(1) of the Income Tax A c t , is the 
State territory of the Federal Republic of Germany. Pursuant to sentence 2 
of section 1(1) of the A c t , that includes Germany's portion to the 
Continental shelf as long as it is the site of exploration and expioitation of 
the natural resources of the seabed and the subsoi l . 4 1 In addition, 
considered as part of German State territory are also custom free zones, free 
port areas, the three-mile zone, and German ships while sailing in German 
territorial waters or on the high seas but not during passage through foreign 
territorial waters. 4 2 

cc) D o m i c i l e 

Pursuant to section 8 of the German Fiscal Code (Abgabenordnung), an 
individual is domiciled where he or she occupies a dwelling under such 
circumstances that it can be concluded that the individual wi l l retain and 
use the dwel l ing. 4 3 Contrary to the private law use of the same term in 
section 7 of the German C i v i l Code (Bürgerliches Gesetzbuch), domicile is 
determined for tax purposes not by the intent of the taxable person, but 
rather by the p a r t i c u l a r facts.44 A n individual is not precluded from having 
more than one domicile at the same t ime. 4 5 Necessary for the establishment 
of domicile is a place suitable for residence over a certain period of t ime 4 6 

and which corresponds to the Standard of l iving and personal circumstances 
of the indiv idual . 4 7 Furnished rooms, 4 8 l iving quarters in barracks, 4 9 
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weekend cottages, 5 0 and mobile homes situated on a camping ground rented 
for a certain period of t ime 5 1 all qualify as dwellings. In addition, section 8 
of the German Fiscal Code further requires that the taxable person occupies 
the dwelling (i.e. that the taxable person actually has the dwelling at his or 
her disposal with a certain degree of regularity) 5 2 such that it can be 
concluded that the taxable person wi l l retain and use the dwelling. 
Determining factors include the furnishings of the dwelling, and the actual 
time spent by the taxable person in the dwelling. Interruptions of less than 
six months to the stays are generally of no consequence. 5 3 Domici le is estab­
lished regardless of the intent of the taxable person when the requisite 
objective eiements are met. Residence registrations with the police alone 
are not decisive. 5 4 The same applies to the relinquishment of domicile. The 
departure for or return to a foreign country results in a relinquishment of 
domicile in Germany only i f the circumstances indicate that the taxable 
person wil l not be returning to Germany. 5 5 G e r m a n employees of the 
E u r o p e a n Community who settle in another Member State solely to 
discharge the duties of their office are considered to be domiciled in 
Germany. 5 6 

dd) Place of H a b i t u a l Abode 

Besides domicile, another equally important connecting factor which leads 
to unlimited tax liability is the taxpayer's place of h a b i t u a l abode. Pursuant 
to section of the German Fiscal Code, a person's habitual abode is wherever 
he or she is physically present under such circumstances which indicate that 
his or her stay at this place or in this area is not merely of a temporary 
nature. A stay which exceeds six months creates the presumption that a 
habitual abode has been established; short-term interruptions are insignifi-
cant. This presumption does not apply, however, i f the stay exclusively 
serves the purpose of visiting, recreation, rehabilitation or other similiar 
private purposes and the stay does not exceed one year. 
Whether a habitual abode has been established is also determined on the 
basis of objective characteristics. 5 7 Whi le a place is characterized as a 
certain municipality or even a narrowly defined property or building, the 
a r e a referred to in section 9 of the German Fiscal Code encompasses a 
larger expanse within German domestic territory. 5 8 The stay is not merely of 
a temporary n a t u r e i f it spans a longer period of time, which need not 
necessarily amount to six months. 5 9 However, a stay of even five months is 
not regarded as establishing habitual abode i f the length of the stay had been 
limited to this time period from the outset. 6 0 Employment activity in 
Germany leads to the establishment of habitual abode only i f a dwelling is 
kept within Germany to faciliate the Performance of the activity. Therefore, 
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foreign fronüer workers61 who return daily to their family residences abroad 
do not have a place of habitual abode in Germany. 6 2 In evaluating the 
circumstances which may indicate that the stay is not merely of a termporary 
n a t u r e , the test of whether the individual will retain and use the dwelling 
must be applied.6 3 Even if the circumstances indicate that the stay is tempo­
rary, a habitual abode can nonetheless be presumed if the stay exceeds six 
months.64 The entire six-month period need not be in the same calendar 
year.65 The establishment of h a b i t u a l abode requires the physical presence of 
the taxpayer in Germany. 6 6 If the taxpayer leaves Germany without the 
intent to return and stays abroad for at least six months, a refutable 
presumption arises for the giving up of a h a b i t u a l abode in Germany. 6 7 

ee) C r i t e r i a for Treaty E n t i t l e m e n t 

In order for the distributive rules of double taxation Conventions to be appli­
cable, the taxpayer must be resident in one of the two contracting states. 6 8 

The German Conventions define the residence of a person essentially in 
accordance with Ar t ic le 4 of the O E C D Mode l Convent ion . 6 9 Even when 
the taxable person is resident in both contracting states according to their 
domestic tax laws, German treaty practice determines the residence for 
purposes of the Convention largely based on the residence attribution criteria 
in Ar t i c le 4(2) of the O E C D Mode l Convent ion . 7 0 

b) Extended U n l i m i t e d T a x L i a b i l i t y : G e r m a n C i v i l Servants w o r k i n g 
abroad 
The purpose of extended u n l i m i t e d tax l i a b i l i t y is to avoid the disadvantages 
which may arise out of the limited tax liability of non-residents who receive 
income from Germany. 7 1 Sections 1(2) and 1(3) of the Income Tax A c t 
regulate u n l i m i t e d tax liability for certain persons who have neither a domi­
cile nor a place of habitual abode in Germany. 7 2 Beneficiaries of these 
provisions are G e r m a n C i t i z e n s (including family members) who are 
employed by a domestic legal entity created by public /awand whose salaries 
are paid from domestic public funds.13 Such beneficiaries are typically offi-
cials and other employees of the federal or a State government working 
abroad with diplomatic or consular Status. A condition is, however, that 
such beneficiaries are subject to limited tax liability or other comparable tax 
liability in their State of residence (state of employment).74 If this condition 
is not fulfilled, the foreign Service employee is subject to unlimited tax 
liability pursuant to section 1(3) of the Income Tax A c t only if his or her 
taxable foreign income does not exceed D M 5000 . 7 5 
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c) L i m i t e d T a x L i a b i l i t y : G e r m a n Source I n c o m e of Non-Residents 

Individuais who have neither a domic i le 7 6 nor a place of habitual abode 7 7 in 
Germany and are not subject to the extended unlimited tax l iab i l i ty 7 8 are 
subject to limited tax l i a b i l i t y 1 9 i f they receive G e r m a n source income as 
defined in subsection 49( 1) of the Income Tax A c t . 8 0 Sections 50 and 50a 
contain special provisions on income determination and on the collection of 
income tax. 8 1 Important restrictions relating to limited tax liabili ty are also 
found in tax treaties. 8 2 Finally, European Community law has gained 
increasing significance in this area. 8 3 

aa) T h e »Isolating Approach« (isolierende Betrachtungsweise) i n Section 
4 9 of the I n c o m e T a x Act 

Section 49( 1) of the Income Tax A c t determines conclusivelf4 and in 
conformity with the catalogue of the seven items of income in section 2( 1) 
of the A c t , 8 5 what constitutes German source income for the purposes of the 
limited tax liability using different t e r r i t o r i a l connecting and determining 
factors. Pursuant to section 49(2) , an »isolating approach« (isolierende 
Betrachtungsweise) is taken in this determination. 8 6 Accord ing to this 
approach, foreign qualifications of income are irrelevant in categorizing 
income in terms of the items of income listed in section 49( 1). 

bb) T h e Source Rules of Section 4 9 ( 1 ) Nos. 1-6 of the I n c o m e T a x Act 

Beyond the common territorial linkage, the criteria establishing tax liabili l ty 
in section 49(1) of the Income Tax A c t are not easy to systemize. 8 7 The 
connecting principles, however, are more readily distinguishable, although 
they have been subject to significant modifications and frequent departures. 
In the case of income from agricultural and forestry activities (section 49( 1) 
no. I ) 8 8 or from the rental and leasing of German property (section 49(1) 
no. 6 ) , 8 9 the necessary linkage to Germany is established by the situs p r i n ­
ciple-90 limited tax liability on income from the rental and leasing of German 
property, however, is also established by the permanent establishment p r i n ­
ciple.91 The permanent establishment principle applies to income from a 
business enterprise (section 49(1) no. 2a) 9 2 and is supplemented by the 
feature of a domestic permanent agent93 This principle is expansively 
departed from for business income derived from domestic transportation 
Services by foreign shipping and aviation enterprises (section 49(1) nos. 2a 
and 2b) . 9 4 Departures from the permanent establishment principle also 
frequently arise, pursuant to section 49(1) no. 2, where business income 
derived through artistic or athletic Performances9^ is from German domestic 
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sources. Included under German source income from a business enterprise 
are also proceeds from the disposal of significant interests i n domestic Joint 
stock companies (section 49(1) no. 2e) . 9 6 The non-resident's limited tax 
liability on income from independent personal Services or employment 
(section 49(1) nos. 3 and 4 ) 9 7 is established by the discharge of functions 
and the exploitation of the result of the work within Germany territory. 
Income from capital assets (section 49(1) no. 5 ) 9 8 is covered by limited tax 
liability due to the relationship to a domestic debtorot to secured r e a l prop­
erty situated i n Germany, insofar as the income does not constitute business 
profits nor income from rental or leasing of property. A t the time, income 
from recurring remuneration (section 49( 1) no. 7) is not subject to limited 
tax liability. Income from speculative transactions (section 49( 1) no. 8 ) " is 
subject to limited tax liability if the transactions relate to domestic r e a l prop­
erty or rights equivalent to domestic r e a l property. Other income, as referred 
to in section 49(1) no. 9 , 1 0 0 includes income from the u t i l i z a t i o n of movable 
property and know-how in Germany. 

cc) Effects of D o u b l e T a x a t i o n Conventions 

Double taxation Conventions modify the c r i t e r i a for tax l i a b i l i t y m as estab­
lished by domestic law as well as the effects of limited tax liability, the latter 
especially with regard to permissible withholding tax rates. 1 0 2 

The source rules in section 49( 1) of the Income Tax A c t have been modified 
by the German double taxation Conventions, partly in principle, but prima-
rily in detail. A n example of such a modification is the inclusion of a 
b u i l d i n g site or construction or I n s t a l l a t i o n project under the definition of 
permanent establishment in many German double taxation Conventions 
(and in accordance with Ar t ic le 5(3) of the O E C D M o d e l Convention) 
where the duration of the construction or installation exceeds twelve 
months . 1 0 3 This constitutes a departure from section 12 no. 8 of the German 
Fiscal Code (Abgabenordnung), which provides that a duration of six 
months suffices. Another departure from section 12, which is found in the 
provisions of German treaties and modelled after Ar t ic le 5 of the O E C D 
Mode l Convention, is the exclusion of activities of a preparatory or a u x i l i a r y 
character from the term »permanent e s t a b l i s h m e n t « . 1 0 4 Wi th respect to 
income from independent personal Services, the mere exploitation of the 
results of the work in Germany is not sufficient to establish a taxing 
power; 1 0 5 required is either a minimum stay of 183 days in the State of 
Performance (place-of-work p r i n c i p l e ) or, in accordance with Ar t i c l e 14 of 
the O E C D Mode l Convention, a flxed base in the source State for the 
carrying out independent personal Services. 1 0 6 The place-of-work principle, 
restricted by the 183-day clause in accordance with Ar t ic le 15 of the O E C D 
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Mode l Convention, applies also to income from dependent personal 
Services.™1 German taxation Conventions contain special provisions for 
f r o n t i e r workers, guest professors, and students.m Wi th respect to income 
from capital assets, the double taxation Conventions draw a distinction 
between dividends and interest. In the case of dividends, the Company 
paying the dividends must be, in accordance with Ar t ic le 10 of the O E C D 
M o d e l Convention, resident in the source State.109 Special treaty provisions 
exist as to the scope of the source state's power to tax intercompany div i ­
dends and scattered holdings dividends . 1 1 0 Model led after Ar t ic le 10(5) of 
the O E C D Mode l Convention, many German tax treaties contain a 
P r o h i b i t i o n on e x t r a t e r r i t o r i a l taxation of proflts.xn In accordance with 
Ar t ic le 11(1) and 11(5), interest must arise i n the source State.112 The payer 
of the interest must therefore be a resident of the source State; alternatively, 
the interest must be paid on the indebtedness of a permanent establishment 
or f i x e d base i n the source State and borne by such permanent establishment 
or f i x e d base.ui Wi th respect to income from the r e n t a l and leasing of pro­
perty, German tax treaties differentiate, as does the O E C D M o d e l 
Convention, between immovable property (Ar t ic le 6 of the Mode l 
Convention) and royalties (Ar t ic le 12 of the Mode l Convention). W i t h 
respect to the former, taxation is based on the Situs p r i n c i p l e } 1 4 whereas in 
the case of the latter, it is decisive where the royalties ar ise . 1 1 5 

2) I m p o r t a n t Differences between U n l i m i t e d and L i m i t e d T a x L i a b i l i t y 

Significant differences between the structure of unlimited tax liability and 
that of limited tax l i ab i l i ty 1 1 6 result from the special provisions with respect 
to the latter. 1 1 7 These special provisions have been modified by double 
taxation Conventions. 1 1 8 The requirements of European Community law are 
also becoming increasingly important with respect to the issues surrounding 
limited tax l iab i l i ty . 1 1 9 

a) Domestic L a w 

While resident taxpayers with unlimited tax liability are subject to net 
taxation on a progressive scale of rates up to a maximum of 53 percent, non­
resident taxpayers with limited tax liability are subject to a withholding tax 
at a set rate on the gross amount of German source income. 1 2 0 This means 
that in the case of limited tax liability pursuant to sections 50 and 50a of the 
Income Tax A c t , business expenses, income-connected expenses, and 
personal and family-related charges remain, for the most part, uncon-
sidered. 1 2 1 This results from the fact that income tax on the majority of 
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income types enumerated in section 49(1) is final as i t is deducted at the 
source f r o m the gross amount of the income pursuant to section 50(5) and 
section 50a of the Income Tax A c t . 
Two groups of cases contain certain exceptions to the principle of taxation on 
the gross amount of income in favour of taxation on the net amount. The first 
case consists of employees subject to limited tax l i a b i l i t y . Their personal 
circumstances are taken into consideration in section 50(4) because these 
employees defray their l iving expenses almost exclusively with their wages 
or salaries. Pursuant to section 50(4) in conjunction with section 50(1), 
taxpayers subject to limited tax liability can deduct among other expenses, 
income-connected expenses, a series of special expenses, and also, to a 
certain extent, maintenance expenses for ch i ld ren . 1 2 2 However, the fact that 
the split rate ( S p l i t t i n g - T a r i f ) would st i l l be denied to employees who are 
marr ied , 1 2 3 and that direct assessment (formerly, annual adjustment of wage 
tax (Lohnsteuer-Jahresausgleich)) is not applicable because the source tax 
on wages and salaries sti l l pose disadvantages. 1 2 4 The second Situation 
which provides for certain exceptions from the principle of taxation on the 
gross amount of income in favour of taxation on the net amount is where 
income from the r e n t a l and leasing of immovable property125 and business 
income f r o m permanent establishments i n Germanyare subject to l imited tax 
liability. In such cases, the taxpayer is subject to l imited tax liability on the 
basis of direct assessment pursuant to the more detailed provisions of 
sections 50(1) and 50(3). This means, among other things, that business 
expenses and income-connected expenses are deductible insofar as they are 
economically connected to the domestic income. Restrictions exist, 
however, pursuant to section 50(1) with respect to the offsetting of losses, 
deductions for special expenses and personal expenditures. 1 2 6 

A special feature in connection with the corporation tax credit is found in 
section 36(2) no.. 3 of the Income Tax A c t in that a taxable person subject 
to limited taxation is excluded from such a credit due to the fact that 
pursuant to secticm 50(5) sentence 2, the tax deduction is final. However, a 
credit is possible according to section 50(5) sentence 3 no. 1 i f the income 
from interest may be treated as operating profits of a domestic business. 
Pursuant to section 50(3), taxpayers subject to limited tax liability must pay 
tax on their income calculated using the Basic Tax Table which provides for 
a minimum income tax in the amount of 25 percent of the income. 

b) Effects of D o u b l e T a x a t i o n Conventions 

The effects of double taxation Conventions are not just the determination of 
which contracting State has the sole right to tax 1 2 7 on the basis of certain 
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connecting factors; 1 2 8 tax treaties also play a role in determining the effects 
of unlimited and limited tax liability. 
The German treaty practice has an effect on unlimited tax liablity by way of 
p r o f i t adjustment and allocation of expenses with respect to permanent 
establishments 1 2 9 and by way of p r o f i t adjustment between associated 
enterprises. 1 3 0 It is also worth noting that i n the treaties, there are frequently 
provisos safeguarding progression on income and property which are 
exempted from taxation in the State of residence. 1 3 1 Final ly, treaty 
provisions on m a x i m u m deductions]32 and on credits for taxes not levied133 

affect domestic provisions on reductions for taxation purposes, and in 
particular, the tax credit. 
The effects of treaty law on limited tax liability as set out in domestic law are 
found primarily in the limitations on withholding tax rates. A rate of 15 
percent is normally imposed on portfolio dividends, whereas inter-company 
dividends are subject to withholding taxes at a rate of 10 percent. 1 3 4 Cross-
border interest is subject to withholding tax at a maximum rate of 10 to 15 
percent i f the recipient is resident in a developing country; where the State 
of residence is an industrialized country, the interest is, as a rule, not 
subject to German withholding tax . 1 3 5 Royalties are subject to withholding 
tax at a ränge of rates from 0 to 15 percent. 1 3 6 

c) Requirements of E u r o p e a n Community law 

Limi ted tax liability leads to disadvantages for non-residents which German 
residents do not face. 1 3 7 It is generally accepted by German legal writers 
that the tax scheme is therefore subject to scnitiny under the principle of 
non-discriminiation in European Community law pursuant to Art ic les 48, 
50 and 52 in conjunction with Ar t ic le 58 of the E C Treaty. 1 3 8 In its first 
decisions regarding European Community law, the German Federal F isca l 
Court ( B u n d e s f i n a n z h o f ) found that discrimination based on nationality did 
not arise from the provisions of limited tax l i ab i l i ty . 1 3 9 It did, however, 
under certain circumstances, recognize a claim to tax reductions for reasons 
of equity.140 Only after considering the case law of the European Cour t of 
Just ice 1 4 1 did the German Federal Fiscal C o u r t , 1 4 2 following the view of the 
Cologne Fiscal Cour t , 1 4 3 question the correctness of its own previous 
decisions. Its doubts arose out of a case which was framed within the 
context of the freedom of establishment under Ar t i c le 52 of the E C Treaty 
and dealt with a resident of Belgium who had to pay taxes on over 90 
percent of his income in Germany, where he had exercised his profession 
using a fixed place of business. The doubts raised by the Federal Fiscal 
Court have not yet been settled by the European Court of Justice. Rather, 
the European Court of Justice has dec ided 1 4 4 at the request of the Cologne 
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Fiscal C o u r t 1 4 5 that Ar t ic le 52 is not violated if a G e r m a n n a t i o n a l , resident 
in the Netherlands, with income from independent personal Services is 
subject to limited tax liability in Germany and is liable for higher taxes than 
a German national subject to unlimited tax liability would be. The Federal 
Fiscal Court 's application of A p r i l 14, 1993 for a preliminary ru l ing , 1 4 6 

however, did not deal with the requirements of the freedom of establishment 
in Art icle 52 of the E C Treaty, but rather, the prohibition on the unequal 
treatment of workers {freedom of movement of workers). A t issue is the 
exclusion of the non-resident taxpayer from the benefits of the annual 
adjustment of wage tax, direct assessment and income Splitting for 
spouses. 1 4 7 

III) The Extended Limited Tax Liability in the German Foreign 
Transactions Tax Act (Außensteuergesetz) 

Closely connected to limited tax liability is extended limited tax l i a b i l i t y , 
provided for in sections 2 to 5 of the Foreign Transactions Tax A c t {Außen­
steuergesetz). These provisions are aimed at preventing tax advantages for 
those who emigrate to low-tax countries. 1 4 8 

1) Personal and M a t e r i a l Scope 

Pursuant to section 2(1) of the Foreign Transactions Tax A c t , individuals 
are subject to extended limited tax liability if, while maintaining substantial 
economic interests in Germany, they emigrate to low tax countries or 
emigrate without establishing a new domicile for tax purposes. A further 
requirement; is that for at least five of the ten years before the emigration, 
such individuals were subject to unlimited tax l i ab i l i ty 1 4 9 as German 
nationals. Low taxation is considered to exist especially where the tax 
bürden on income equivalent to D M 150 000 is lower by more than a third 
of the tax bü rden in Germany. The requirement of substantial economic 
interest is met pursuant to section 2(3) i f the taxpayer has a certain 
commercial involvement or existing assets within the domestic territory of 
Germany, or whose income from Germany amounts to more than 30 
percent of his or her total income and is more than D M 120 000. 

209 



2) Scope of L i a b i l i t y for T a x 

Pursuant to section 2(1) of the Foreign Transactions Tax A c t , extended 
limited liability for income tax lasts for ten years. This tax liability encom-
passes not only income normally subject to limited tax l i ab i l i ty 1 5 0 , but also 
income which does not meet the definition of foreign income pursuant to 
section 34c( 1) (section 34d) of the Income Tax Ac t . Such income includes 
business income of more than D M 32000, even when it cannot be attributed 
to a domestic permanent establishment. Pursuant to section 5 of the 
Foreign Transactions Tax A c t , extended limited tax liability is also appli­
cable to cases of indirect Holdings i n foreign interposed companies within the 
meaning of section 7 of the A c t . 1 5 1 Finally, extended tax liability also exists 
for net worth tax (section 3 of the Foreign Transactions Tax A c t ) and i n h e r i -
tance tax (section 4 of the Foreign Transactions Tax A c t ) . 
Contrary to cases of limited tax l i ab i l i ty , 1 5 2 there is a proviso safeguarding 
Progression in cases of extended limited tax liability where the minimum tax 
rate is 25 % (section 2(5) of the Foreign Transactions Tax A c t ) . 

IV) Tax Liability under the Corporation Tax Act (Körperschaft­
steuergesetz) 

Similar to the Income Tax A c t , the Corporation Tax A c t (Körperschaft-
steuergesetz) also draws a distinction between unlimited (section 1) and 
limited (section 2) tax l iab i l i ty . 1 5 3 The law currently provides for a füll 
credit System with a tax rate of 45 percent for accumulated profits and a rate 
of 30 percent for distributed profits. 

1) Necessary Conditions for T a x L i a b i l i t y 

A distinction must be drawn between unlimited tax liability of a domestic 
taxable entity and that of a foreign taxable entity. For the latter, the 
additional question arises as to what are the prerequisites for l imited tax 
l iab i l i ty . 1 5 4 
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a) U n l i m i t e d T a x L i a b i l i t y of Domestic Corporations: Place of M a n a g e ­
ment or Seat w i t h i n G e r m a n Domestic T e r r i t o r y 

The corporations, associations and conglomerations of assets enumerated 
in section 1(1) of the Corporation Tax A c t , which have their place of 
management or seat w i t h i n G e r m a n domestic territory, are subject to unl i ­
mited liability for Corporation tax. 

aa) T a x a b l e Entities as D e f i n e d i n Section 1 ( 1 ) Nos. 1 - 6 of the 
Corporation T a x Act 

Entities subject to Corporation t ax 1 5 5 as defined in subsection 1(1) nos. 1 -
6 are primarily Joint stock companies (stock corporations, l imited liability 
companies) and certain associations, foundations and institutes. Included is 
also a Company in the process of being founded but not yet registered. 1 5 6 

bb) Place of M a n a g e m e n t 

Section 10 of the German Fiscal Code (Abgabenordnung) defines the term 
»place of management« (Geschäftsleitung) as being the »business' centre of 
top level management« ( M i t t e l p u n k t der geschäftlichen O b e r l e i t u n g ) . 1 5 7 This 
definition focuses on the place from which the enterprise is actually 
managed, that is, the place where all important and weighty decisions with 
respect to the actions of the Company are taken, 1 5 8 and not the place where 
these decisions become effective. 1 5 9 Where commercial and technical 
management are separated, the place of commercial management is 
decis ive . 1 6 0 

cc) Seat 

The seat of a corporation, association or conglomeration of assets is the 
place defined as such by law or designed as such i n its c h a r t e r } 6 1 In contrast 
to the determination of the place of management on a factual basis, the seat 
of a taxable corporate entity is determined on a legal basis. Relevant 
provisions dealing with statutory seat include section 5 of the Public 
Limi ted Company A c t (Aktiengesetz) for stock corporations, section 3 of 
the A c t on Private Limi ted Companies ( G m b H G ) for companies with 
limited liability, and sections 24 and 25 of the German C i v i l Code for 
registered associations. 
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b) U n l i m i t e d T a x L i a b i l i t y of F o r e i g n Corporations 

There is no express statutory regulation of the type of tax liability to which 
an entity created under foreign lawbxxt which keeps its place of management 
i n Germany would be subject; neither has this issue been settled in German 
legal literature. 1 6 2 The German Federal Fiscal Court has indica ted , 1 6 3 

however, that this question must be determined through a comparison of the 
entities' legal characteristics, that is, an analysis of whether or not the legal 
entity created by foreign law is comparable to a taxable corporate entity in 
accordance with the main concepts of German income tax and corporation 
tax law. In its decision of June 23, 1992, the Federal Fiscal C o u r t 1 6 4 held 
that a Company created by foreign law can be subject to unlimited tax 
liability in Germany as long as its structure is that of a German Joint stock 
Company, even i f its place of management is in Germany and it therefore 
has no legal capacity according to German international private law. 

c) L i m i t e d T a x L i a b i l i t y 

Section 2 of the Corporation Tax A c t distinguishes between two forms of 
limited tax liability. While section 2 no. 2 Covers all domestic legal entities 
created by public law]6S which have taxable income, section 2 no. 1 deals 
with corporations, associations and conglomerations of assets which have 
neither their place of management nor their seat in Germany but have 
German domestic income. Domestic income for purposes of the limited 
corporation tax liability is, by way of reference in section 8(1) of the 
Corporation Tax A c t , defined in section 49 (2) of the Income Tax A c t . 1 6 6 

Special rules and exceptions exist, however, for income which can not be 
determined to be separate from the taxable entity, such as income from 
independent and dependent Services.167 

2) Special Rules 

Special corporation tax rules exist for the emigration of companies; cross-
border mergers, divisions and contribution of assets; cross-border parent-
subsidiary relationships; and the establishment of companies in low-tax 
countries. 

a) E m i g r a t i o n of Companies and Cross-Border M e r g e r s , Divisions and 
Contributions of Assets 

If a Joint stock Company transfers its seat and its place of management 
outside of Germany, 1 6 8 the company's capital gains wi l l be taxed according 
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to section 12(1) and section 11 of the Corporation Tax A c t . The mere 
transfer of the place of management is not sufficient since unlimited tax 
liability can also be established by a statutory seat in Germany . 1 6 9 O n the 
other hand, i f the taxable entity's seat is transferred abroad and the place of 
management remains in Germany, the entity's tax liability must be 
determined pursuant to a comparison of the entity's legal characteris-
t i c s . 1 7 0 

The deferral of taxation of undisclosed reserves has been facilitated within 
the European Community by the M e r g e r Directive of July 23, 1990. 1 7 1 Its 
provisions on the contribution of assets and the exchange of interest has 
been implemented by sections 20(6) and 20(8) of the A c t on the Taxation 
of Changes in the Legal Form of a Business (Umwandlungsteuergesetz). 
With respect to mergers and divisions, the domestic law does not yet 
provide for any legal basis. 

b) Cross-Border D i s t r i b u t i o n of Profits between P a r e n t and Subsidiary 
Companies 

Pursuant to section 4 4 d ( l ) of the Income Tax A c t and in accordance with 
the exception in Ar t ic le 53(3) of the Parent-Subsidiary Directive of July 23, 
1990, 1 7 2 Germany may levy a withholding tax at a maximum rate of 5 
percent in the case of a parent-subsidiary relationship within the meaning of 
the Directive. Where an EC-subsidiary distributes profits to its German 
parent, section 26(2a) of the Corporation Tax A c t provides for an indirect 
tax credit in accordance with Ar t ic le 4(1) of the Parent-Subsidiary Direc­
tive. However, since Germany has agreed to inter-company dividend r e l i e f m 
all its double taxation Conventions with E C Member States, 1 7 3 section 26 
(2a) of the Corporation Tax A c t is significant only where the inter-company 
dividend relief granted is subject to an activity proviso}14 

c) C r e a t i o n of Joint Stock Companies i n L o w - T a x Countries 

Independence of Joint stock companies for tax purposes means that their 
profits can only be taxed upon distribution to the companies' shareholders. 
Sections 7 to 14 of the Foreign Transactions Tax A c t (Außensteuergesetz) 
provide for the inclusion of attributed sums i n the tax base]ls in order to 
prevent this sheltering and deferral effect when domestically controlled 
Joint stock companies (as defined in section 7) in low-tax countries derive 
passive Investment income. Such income is that not listed in subsection 8( 1) 
and 8(2) of the A c t . For example, income from pure holding and financing 
companies quaiifies. The goal of the provisions is met in that the domestic 
shareholders become proportionally tax-liable on the income which the 
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foreign Company is to be treated as an intermediate Company i n terms of 
section 7 of the Foreign Transactions Tax A c t . Independence of the foreign 
Company for tax purposes is maintained by deeming a distribution of profits. 
The Tax Amendment A c t (Steueränderungsgesetz) of 1992 has extended 
the scope by extension of tax liability to special Investment income.176 

V) Overview of other Direct Taxes: Trade Tax, Net Worth Tax, 
Inheritance and Gift Tax (Gewerbesteuer, Vermögensteuer, Erbschaft-
und Schenkungsteuer) 

The trade tax and the real estate tax are charged on existing assets as special 
taxes on the deemed earning power of a business enterprise's capital. In 
addition, the deemed earning power of the entire capital is subject to the 
general net worth tax. The inheritance and gift tax is charged on transferred 
income. 

1) T r a d e T a x and R e a l Estate T a x 

a) T r a d e T a x 

Every business enterprise operated within German domestic terri tory 1 7 7 is 
subject to trade taxm (section 2(1) of the Trade Tax A c t (Gewerbesteuer-
gesetz)). Business enterprises are industrially and commercially active sole 
proprietorships and partnerships and, regardless of the type of activity 
carried out, Joint stock companies which maintain a permanent estab­
l ishment 1 7 9 in Germany. Where an enterprise keeps its place of management 
in a foreign country which has not concluded a tax treaty 1 8 0 with Germany, 
its permanent establishment in Germany is not subject to trade tax insofar 
as the income from this permanent establishment is free from tax within the 
framework of limited tax liability (section 2(6) no. 2 of the Trade Tax A c t ) . 
Foreign permanent establishments of domestic enterprises are not subject 
to German trade tax. The person l i a b l e for tax is the entrepreneur for whose 
account the enterprise is operated (subsection 5( 1) of the Trade Tax A c t ) . 
The residence of the entrepreneur is not relevant. The basis for the tax is a 
u n i f o r m basic assessment f i g u r e which includes the business enterprise's 
profits and its capital (section 14 in conjunction with sections 7 ff. and 
12 ff. of the A c t ) . For the purpose of tax calculation, a multiplier set by each 
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municipality is applied to the basic assessment figure (sections 16 ff. of the 
Trade Tax A c t ) . 

b) R e a l Property T a x 

R e a l property tax is imposed on the ownership of real property as defined in 
the Valuation A c t (Bewertungsgesetz). That is, agriculture and forestry busi-
nesses, and real property used for business or private purposes (section 2 of 
the Real Property Tax A c t (Grundsteuergesetz). The person l i a b l e for tax is 
principally the legal owner of the real property, but under certain 
circumstances, could also be the equitable owner. The basis of C h a r g e for 
real property tax is a basic assessment figure which is calculated by the 
application of a per mi l rate (tax index number) to the uniform value of the 
property determined in accordance with the Valuation A c t . 

2) N e t W o r t h T a x 

Net worth tax imposes an additional tax bürden on funded income. The net 
worth itself constitutes only the basis of the tax. Similar to the Income Tax 
A c t and the Corporation Tax A c t , the Net Worth Tax A c t ( Vermögensteuer-
gesetz)m also makes a distinction between u n l i m i t e d (section 1 of the Net 
Worth Tax A c t ) and limited (section 2 of the A c t ) tax liability. Section 2 in 
conjunction with section 3 provides for extended limited tax liability. In 
conformity to but not in accordance with section 1(2) of the Income Tax 
A c t , 1 8 2 extended unlimitedtax liability is also provided for (section 1(2) of 
the Net Worth Tax A c t ) . Where the taxpayer is subject to unlimited tax 
liability, the basis of tax is the total foreign and domestic net worth (section 
1(3) of the Net Worth Tax A c t ) calculated according to sections 114 ff. of 
the Valuation A c t . In contrast, a taxpayer subject to l imited tax liability is 
taxed only on domestic net worth according to the exhaustive list of items in 
section 121(2) of the Valuation A c t . For individuals, the net worth tax rate 
amounts to 0.5 percent of the taxable net worth calculated, taking into 
account tax-free allowances (section 6 in conjunction with section 10 no. 1 
of the Net Worth Tax A c t ) ; and for corporations listed in section 1( 1) no. 2 
and section 2( 1) no. 2 of the Net Worth Tax A c t , the rate is 0.6 percent of 
the net worth. 

3) I n h e r i t a n c e and Gift T a x 

Acquisit ions by reason of death, inter vivos gifts, and gifts allocated to 
particular purposes or persons (endowments) are subject to inheritance and 
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gift tax . 1 8 3 Subject to tax are also family foundations and associations. The 
rates of tax for spouses and children after deduction of tax-free allowances 
are 3 percent where the acquisition is valued at D M 50.000, over 10 percent 
i f the acquisition is over D M 1.000.000, and up to 35 percent where the 
value of the acquisition is over D M 100.000.000. The A c t distinguishes 
between u n l i m i t e d tax liability, which encompasses two forms of extended 
unlimitedtax liability (section 2( 1) nos. 1 and 2 of the Inheritance and Gift 
Tax Ac t (Erbschaftsteuer- und Schenkungsteuergesetz)), and limited tax 
liability, which is extended by section 4 in conjunction with section 2 of the 
Foreign Transactions Tax A c t . 1 8 4 Unl imi ted tax liability is imposed 
whenever either the testator/donor or the beneficiary is a n a t i o n a l resident. 
For the testator/donor, this results in tax liability on his or her total 
domestic and foreign net worth. On the other hand, i f only the beneficiary is 
a national resident the scope of unlimited tax liability include all acquired 
domestic and foreign wealth, regardless of whether the testator/donor is a 
national resident or not. National resident (either testator/donor or bene­
ficiary) within the meaning of section 2( 1) no. 1 of the Inheritance and Gift 
Tax A c t include individuals whose domicile or place of h a b i t u a l abodem is 
in German domestic territory (section 2(1) no. l a ) . Furthermore, G e r m a n 
Citizens who have lived abroad for five years or less also qualify as national 
residents. Finally, employees of the G e r m a n c i v i l Service who a r e resident 
abroadare also defined as national residents pursuant to section 2( 1) no. l c 
of the Inheritance Tax A c t . 1 8 6 Corporations are subject to unlimited tax 
liability i f they have either their place of management or seat in Germany . 1 8 7 

Limited tax liability is imposed when neither the testator/donor nor the 
beneficiary is a national resident (section 2( 1) no. 3 of the Inheritance Tax 
A c t ) , and Covers, as does limited liability for net worth tax , 1 8 8 domestic 
wealth as defined in section 121(2) of the Valuation A c t . The Federal 
Republic of Germany has concluded i n h e r i t a n c e tax treaties with Greece, 
Sweden, Austr ia and the United States. 

VI) Special Transaction, Excise and Luxury Taxes (Verkehrs-, 
Verbrauch- und Aufwandsteuern) 

Within the scheme of German tax l a w , 1 8 9 a distinction is drawn between 
general and special transaction and excise taxes, whereby value-added tax 
constitutes a general excise tax . 1 9 0 Transaction taxes are tied primarily to 
transactions, that is, to contractual or statutory relations. Excise taxes are 
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excise taxes on commodities. L u x u r y taxes are connected to the use of 
economic goods or Services. 

1) Special Transaction Taxes 

Special transaction taxes are: the r e a l property transfer tax on the transfer of 
title on or ownership of domestic real property; the I n s u r a n c e tax on the 
payment of insurance premiums; the f i r e protection tax on the acceptance of 
fire insurance premiums; and the race and lottery tax. 

2) Special Excise Taxes 

Special excise taxes are the tax on distilled spirits, the beer tax, the coffee 
tax, the m i n e r a l o i l tax, and the tobacco tax. 

3) L u x u r y Taxes 

Except for the motor vehicle tax, luxury taxes are primarily municipal taxes: 
the amusement tax, the tourism tax, the second dwelling tax, the dog tax, and 
the h u n t i n g tax. 

VII) Value-Added Tax (Umsatzsteuer) 

The present State of German law governing value-added tax is the result of 
the C o m m o n Market efforts to harmonize indirect taxation within the 
Common Market Member States. Initial developments 1 9 1 began with the 
implementation of the first and second value-added tax direct ives, 1 9 2 which 
led to the replacement of a cumulative cascade type of sales tax payable on 
gross receipts as provided for in the Turnover Tax A c t ( Umsatzsteuergesetz) 
of 1951 by a net value-added tax with deductions for tax previously paid 
pursuant to the Value-Added Tax A c t (Umsatzsteuergesetz) of 1967 . 1 9 3 In 
addition, the sixth value-added tax d i rc t ive , 1 9 4 implemented by the Value-
A d d e d Tax A c t (Umsatzsteuergesetz) of 1980, 1 9 5 was also of great signi-
ficance in that it achieved a uniform basis of Charge. For the time being, the 
Value-Added T a x - I n t e r n a l M a r k e t Act (Binnenmarktsteuergesetz) of 
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January 1, 1993 1 9 6 concludes the developments relating to value-added tax 
within the Internal Market. While the A c t maintains the country-ofdesti-
n a t i o n principle for intra-Community transactions, it has removed border 
clearance and control through a system of identification numbers. 1 9 7 

1) T a x a b l e Subject M a t t e r 

Value-added tax is imposed on transactions, e.g. the delivery of goods or the 
Performances of Services, but the bürden is ultimately carried by the end 
consumer on to whom the tax, through its inclusion in the price of the good, 
is shifted. Pursuant to section l ( 1) of the Value-Added Tax Ac t (section 4 
also provides for many exceptions that may be taxed), taxable subject 
matter consists of: deliveries (especially that of goods) and other 
Performances ( in particular, Services) carried out in Germany by the entre­
preneur; the private personal consumption of the entrepreneur and that of 
the Company-, and the importation of goods from n o n - E C countries (import 
turnover tax) as well as i n t r a - C o m m u n i t y acquisitions in Germany. 

2) T a x a b l e Persons 

The only person subject to turnover tax is the entrepreneur. Al though the 
entrepreneur does not ultimately carry the tax bürden , he or she is the only 
person who has to calculate and pay the tax. The term »entrepreneur« is 
defined pursuant to section 2 of the Value-Added Tax A c t on a f u n c t i o n a l 
basis and hinges on whether the activity carried on is a business or 
profession activity exercised in the entrepreneur's own name. 

3) Basis and Rate of T a x a t i o n 

The tax base for the calculation of value-added tax is essentially the 
payment for the delivery or other Performance, excluding any value-added 
tax which may have been included in the payment (section 10(1) of the 
Value-Added Tax A c t ) . The general tax rate of 15 percent is normally 
applied (section 12(1)). A reduced rate of 7 percent (section 12(2) no. 1), 
however, applies to food and certain beverages, printed materials, and art 
objects. 
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