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Abstract

The most recent transformation of world order is often depicted as a shift from a
Westphalian to a post-Westphalian era in which international organizations are becoming
increasingly independent sites of authority. This internationalization of authority is often
considered as an indication of the constitutionalization of the global legal order. However,
this article highlights that international organizations can also exercise authority in an
authoritarian fashion that violates the same constitutionalist principles of human rights,
democracy, and the rule of law that international organizations are usually expected
to promote. It is thus an open question which post-Westphalia we are in fact heading
to: a constitutionalized order, an authoritarian order, or a combination of both? Based
on a conceptualization of post-Westphalian orders as a two-dimensional continuum
linking the ideal-typical end points of constitutionalism and authoritarianism, we analyze
the United Nations security system and the European Union economic system as two
post-Westphalian orders. While we find a remarkable level of constitutionalization in
the European Union and incipient constitutionalist tendencies in the United Nations,
we also find authoritarian sub-orders in both institutions. Most visibly, the latter can
be discerned in the United Nations Security Council’s counter-terrorism policy after
9/11 and European emergency governance during the sovereign debt crisis. The article
thus argues that the emerging post-Westphalian order is characterized by a plurality of
fundamentally contradictory (sub-)orders coexisting in parallel.
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Introduction

The most recent trend in the transformation of world order is often depicted as a shift
from Westphalia to post-Westphalia. According to this conception, the Westphalian
order consisting of sovereign authorities that interact under conditions of anarchy
gives way to a post-Westphalian order marked by internationalized authority struc-
tures.! This is not to say that a centralized world state is in the making. The emerging
post-Westphalian order remains fragmented: issue area-specific (sub-)orders continue
to coexist (Biermann et al., 2009; Fischer-Lescano and Teubner, 2004). Yet, within
some (sub-)orders, international organizations (IOs) gain in political authority and,
thus, increasingly introduce vertical elements into the otherwise horizontal interna-
tional order (Genschel and Zangl, 2014; Hooghe et al., forthcoming; Kumm, 2004:
913-915; Ziirn et al., 2012).

Interestingly, many have taken the increasing authority of 10s as an indication of
a constitutionalization of the international order through which the principle of state
sovereignty is substituted by the constitutional principles of democracy and the rule
of law (Wiener et al., 2012). The most prominent examples include the strengthening
of parliamentary democracy and judicial review in the European Union (EU) or the
institutionalization of more stakeholder participation and/or better accountability
mechanisms in the United Nations (UN), the World Trade Organization (WTO), and
the World Bank (WB) (Armingeon et al., 2011; Cass, 2005; Naudé Fourie, 2009;
Petersmann, 1996/1997; Schimmelfennig and Rittberger, 2006; Stone Sweet, 2000).
Even contrasting theoretical approaches such as liberal internationalism and critical
neo-Marxism, which differ fundamentally in their normative assessments of consti-
tutionalism, agree that the internationalization of political authority coincides with
its constitutionalization. Liberal internationalists endorse global constitutionaliza-
tion as a step away from anarchical state voluntarism to a law-based international
order, which may also rectify domestic democracy and accountability deficits trig-
gered by globalization (Fassbender, 1998; Keohane et al., 2009; Klabbers et al.,
2009; Peters, 2006). Critical theorists, by contrast, interpret global constitutionaliza-
tion as an attempt to hide the exercise of power through international law (May,
2014; Rajkovic, 2012) and to lock in IO authority structures that “militate against
solidarity and social justice” (Gill and Cutler, 2014: 9; see also Chimni, 2004: 1-19;
Schneiderman, 2000).

What is, thus, rarely taken into account by either liberal internationalists or critical
theorists is that increasing 10 authority does not necessarily entail their constitutionaliza-
tion. Increasing 10 authority may indeed drive the institutionalization of democracy and
the rule of law, but — as in any other polity — it may also come with authoritarian rule.
In fact, some 10s sometimes exercise authority in an authoritarian fashion that violates
the same constitutional principles of democracy and the rule of law that 10s are usually
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expected to promote (see also Chimni, 2004: 19-23). For example, the United Nations
Security Council’s (UNSC’s) reaction to the 9/11 terrorist attacks demonstrated “quasi-
dictatorial” traits when it assumed legislative competencies and began to blacklist terror
suspects in order to freeze their bank accounts (Cohen, 2012: 266—283; Kreuder-Sonnen,
2012). By the same token, European emergency measures to counter the sovereign debt
crisis in the Eurozone followed largely undemocratic and legally questionable decision-
making procedures (Joerges and Weimer, 2013; White, 2013). Furthermore, even the
World Health Organization (WHO) showed “autocratic tendencies” when it managed the
swine flu “epidemic” in 2009 based on emergency decisions (Deshman, 2011; Hanrieder
and Kreuder-Sonnen, 2014). Contrary to any plausible understanding of constitutionali-
zation, in these cases, IOs exercised authority in an autocratic and/or arbitrary fashion.
While these authoritarian acts of IO authority are not completely ignored in the literature,
they are usually treated as if they were isolated and singular “scandals” (Bast and
R&dl, 2012; Cohen, 2008; Duncan, 2013; Elberling, 2005; Fidler, 2004: 268; Hudson,
2007; Joyner, 2012; Ryvkin, 2012; Stark, 2012). We argue, by contrast, that they
belong to a class of IO orders that share a common grammar of authoritarianism. As
such, these orders could be indicative of a post-Westphalian order based on authoritar-
ian — rather than constitutionalist — principles.

Hence, the question we pose is not whether we are experiencing a transformation
from a Westphalian to a post-Westphalian order. We rather look at 1Os that enjoy supra-
national authority? in order to ask: which post-Westphalian order are we actually head-
ing to? Is it a constitutionalized or an authoritarian order? We argue that it is a
combination of both: post-Westphalia reflects not only constitutionalist principles of
democracy and the rule of law, but also authoritarian principles of autocracy and arbi-
trary rule. The emerging post-Westphalian order is thus characterized by a plurality of
fundamentally contradictory (sub-)orders coexisting in parallel. To substantiate this
claim, the article is structured as follows. In a first step, we lay out a typology of global
legal orders and argue that there are indications of a gradual shift away from a purely
horizontal, and thus intergovernmental or Westphalian, to a more vertical, and thus
supranational or post-Westphalian, structure of the global legal order. In a second step,
we conceptualize constitutionalized and authoritarian orders as the poles of a gradual
scale of post-Westphalian order and introduce criteria to locate IO authority between
these poles. In a third step, we assess, based on these criteria, the legal orders of the EU
economic and the UN security systems. We show that gains of 10 authority went along
with parallel trends toward more constitutionalized and more authoritarian traits. In the
conclusion, we hint at avenues for further research.

From Westphalia to post-Westphalia: Four conceptions of
global legal order

To describe transformations of the international order, we distinguish four fundamentally
different types of order, each of which describes a specific legal arrangement of how
political authority may be exercised.? The typology rests on two fundamental distinctions
that gave rise to critical debates in legal scholarship about the institutionalization of
political authority.
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First, legal orders can be distinguished according to whether authority relations are
structured horizontally or vertically. A legal order based on horizontal relations between
equal authorities is to be contrasted with one that contains vertical elements, that is, some
form of superior authority whose acts are legally binding without or even against the
constituents’ will. John Austin (2005 [1885]) and Hans Kelsen (2003 [1952]) held that in
order to be authoritative, and thus dubbed law proper, norms had to be integrated in a
vertically structured order that is able to ensure reliable enforcement. By contrast, others
claim that enforcement is not a necessary condition for law to exist and to have an impact
(Alexy, 1992; Hart, 1994). According to this view, there may be horizontally structured
orders with decentralized authority that unfold their effect via the incentive structures for
the actors involved (Hoffe, 1987; Kant, 2009 [1797]: VI, 232-233).

Second, legal orders are to be distinguished according to whether political authority
(exercised horizontally or vertically) is constituted and constrained by law. On the one
hand, there are legal orders in which the legality of an act is decisive for its validity. If an
act of the authorities is in breach of the law, it will lead the system to repel the matter.
Political authority is thus not just legally constituted, but also legally constrained. On the
other hand, there are also legal orders in which the political authorities are not necessar-
ily constituted or constrained by law. Here, the system grants basically unlimited discre-
tion to the power-holders. This distinction is one that also gave rise to fierce debates in
legal scholarship, most exemplary between Hans Kelsen (1931) and Carl Schmitt (1996
[1931]), who argued about the ultimate guardian of the constitution. While the legalist
Kelsen wanted the constitutional court to fulfill this function, the decisionist Schmitt
propagated presidential powers. Schmitt argued that in order to maintain stability and
thus to save the constitution in times of emergency, it was necessary that the executive
enjoyed its prerogatives freely — not with its hands tied by law — to accomplish the
necessary. Against this, Kelsen maintained that it was precisely the power of the execu-
tive that ought to be constrained by law, since it was the most prone to violate the consti-
tution in the first place.

Crossing the two distinctions — horizontal versus vertical authority structure and
legal versus decisionist authority — we arrive at a typology of global legal orders (see
Table 1), which can be understood as reflecting overlapping stages in the history of the
international legal order (see also Wendt, 1999: 246-312).

While the once-dominant anarchical and contractual orders have not lost their rele-
vance, we nevertheless observe a gradual shift away from these Westphalian orders (see
also Dreher et al., 2008; Held, 1999). There is a tendency away from purely horizontal
intergovernmentalism toward more vertical forms of supranational authority. Three
developments of this post-Westphalian shift are of particular relevance (Genschel and
Zangl, 2014; Hooghe et al., forthcoming; Ziirn et al., 2012):

1.  We observe an increasing pooling of authority in 10s. Decision-making is trans-
ferred to collective 10 bodies in which individual states lose their power to veto
(Lake, 2007). One example is the successive introduction of qualified majority
voting in the Council of the EU. However, the erosion of the principle of unanim-
ity is generally observable in more and more 10s (Blake and Lockwood Payton,
2014). For instance, the WTO ministerial conference may take decisions by a
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Table I. Conceptions of global legal order.

Decisionist authority Legal authority

Vertical (supranational) Authoritarian order Constitutionalized  Post-Westphalian
authority structure order order
Horizontal Anarchical order Contractual order Westphalian order

(intergovernmental)
authority structure

majority vote, and the UNSC is also taking more and more majority decisions as
its permanent members are less prone to employ their right to veto.

2. The delegation of authority to 10 bodies is increasing. IO member states grant
authority to supranational bodies such as 1O secretariats, courts, or commissions
(Hawkins et al., 2006; Hooghe et al., forthcoming). Examples include the
European Commission and the Court of Justice of the European Union (CJEU).
However, the increasing delegation of authority is also a more wide-ranging,
albeit uneven, trend across 10s (Hooghe et al., forthcoming). Well-known exam-
ples include the delegation of authority to the WTO’s Appellate Body or the
International Criminal Court (Deitelhoff, 2009; Zangl, 2008).

3. IOs have substantially extended the intrusiveness of their political authority into
states’ domestic affairs. As Barnett and Finnemore (2004: 1) note: “[IOs] now
work extensively in domestic governance issues, overseeing matters that once
used to be the prerogatives of states” (see also Raustiala and Victor, 2004). The
WTO, for instance, has even begun to deal with issues such as copyright infringe-
ment, public procurement, and corporate taxation, which clearly used to be state
prerogatives. By the same token, the UNSC no longer takes measures only
against states, but also against groups and even against individuals that are con-
sidered to be a threat to peace (Cortright and Lopez, 2000).

To be sure, in large part, the global legal order continues to follow Westphalian intergov-
ernmentalism, with post-Westphalian supranationalism remaining the exception. We
nevertheless want to zoom in on post-Westphalian orders and analyze to what extent
supranational 1Os reflect constitutionalist or authoritarian characteristics.

Dimensions of constitutionalized and authoritarian orders

For the purpose of analyzing post-Westphalian orders, we conceptualize constitutional-
ism and authoritarianism as ideal types that constitute opposite poles on a gradual scale
of supranational 1O authority. To do so, we draw on the respective political philosophies
of constitutionalism and authoritarianism, which are reconstructed as normative theo-
ries, but employed for analytical purposes only. We use them to construct ideal types of
legal orders and to derive criteria for the assessment of the degree to which specific
orders conform to these ideal types. This is why we do not engage in any meaningful
discussion of the normative implications and theoretical complexities of the respective
philosophies,* but simply sketch the fundamentals of their most prominent
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representations, that is, “liberal” constitutionalism in a Kantian tradition on the one
hand, and statist authoritarianism in the tradition of Hobbes and Schmitt on the other.’

Constitutionalism argues that the relations between the political authorities and the
subjects in a given polity should be ordered according to certain superior legal principles
that constitute and constrain the exercise of public power. More specifically, it holds that
all acts of political authority should be an expression of popular sovereignty and compat-
ible with individual liberty (Kay, 1998: 19). Constitutionalism therefore requires that
political authority be constituted by law through democratic legislative processes, while
at the same time the wielding of political authority needs to be constrained by law through
judicialized processes. In its ideal-typical form, then, constitutionalism argues, first, that
the constitution of political authority should follow a legal process that allows all indi-
viduals subject to the respective authorities to be equally represented and to freely partici-
pate in open deliberations. Second, it holds that political authority should be constrained
by law and be subjected to judicial review that provides access to all individuals affected
by the respective acts of authority (Habermas, 1996; Kant, 2007 [1795]; Kelsen, 1931).

Authoritarianism, by contrast, holds that the stability of political order is of utmost
importance for individual and collective security, especially in cases of emergency. Any
breakdown of political authority is assumed to result in anarchic conditions under which
all individuals pose an imminent threat to each other’s security (Hobbes, 2008 [1651]).
In the interest of each individual’s security, authoritarianism thus advocates the concen-
tration of powers in the hands of executive authorities in order to guarantee stability.
These authorities ought to do whatever is necessary — not what is legal — to ensure
individual and collective security. It must thus be up to the power-holder itself to deter-
mine its own competencies. In its ideal-typical form, then, authoritarianism argues, first,
that the constitution of authority may result from an act of autocratic self-empowerment
and, second, that authority is to be exercised independently of any legal constraints, with
full discretion over how to preserve the order (Hobbes, 2008 [1651]; Machiavelli, 2008
[1532]; Schmitt, 2014 [1928]).

Thus, both political philosophies of constitutionalism and authoritarianism concern the
procedural question of how political authority should be constituted and constrained.
While constitutionalism advocates that authority be constituted in a democratic fashion and
constrained by the rule of law, authoritarianism justifies the autocratic constitution
and arbitrary operation of authority. Therefore, the distinction between constitutionalism
and authoritarianism is not about the assessment of the substantive policies that may
or may not be adopted in a given order. In fact, political authority can always produce
“good” and “bad” policies irrespective of whether it is structured according to constitution-
alist or authoritarian principles. The distinction is about the legal procedures through which
authority is constituted and through which exercising authority is constrained.

To adequately grasp the empirical reality of IO authority, we conceive the ideal types
of constitutionalized and authoritarian orders as the poles of two gradual scales:

o a first scale that indicates to what extent 1O authority is constituted in a demo-
cratic or autocratic fashion; and

e a second scale that defines to what extent the exercise of 10 authority is con-
strained by the rule of law or allows for arbitrary rule.
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Democracy

Democratic: Authority is constituted by a legal process that ensures public
deliberation and equal representation

Partially democratic: Authority is constituted by a legal process that
ensures some public deliberation but only limited representation

Hybrid: Authority is constituted by a legal process characterized by
strongly limited deliberation and representation

Partially autocratic: Authority is constituted by a legal process that
undermines the legal authority structure, justified by political necessity
(legal usurpation)

Autocratic: Authority is constituted by self-empowerment that abrogates
the existing authority structure, justified by political necessity (extra-legal
usurpation)

Autocracy

Figure |. Levels of democratic and autocratic constitution of authority.

The constitution of authority

The scale for the assessment of the constitution of authority in a given 10 (sub-)order
distinguishes between five levels, ranging from democracy (constitutionalized order) to
autocracy (authoritarian order) (see Figure 1):

Democratic: Alegal order is democratic if political authority is constituted in a legal
process that ensures both equal representation and public deliberation. Open to the
— direct or indirect — participation of all rule-addressees, this process encourages
the legislature to give reasons for binding law in terms of the common good only.
This level of democracy is quite exceptional for I0s. The EU, with the directly
elected European Parliament, is the only serious candidate (Rittberger, 2005).
Partially democratic: The constitution of authority is partially democratic if its
legislative process ensures public deliberation, but only limited representation.
The legislature is stimulated to justify the law in terms of the common good, but
only through the limited participation of rule-addressees. Limited participation
may imply that there is no legal right to participate but a procedure according to
which the political authorities invite the participation of self-selected addressees
rather than elected representatives. Limited participation may also imply that
addressees only need to be consulted, but that they ultimately have no formal say
in the process. Nowadays, many 1Os allow non-state actors to participate in their
legislative processes as observers without voting rights, which makes them more
open to the eye of the general public, thereby enabling public deliberations (Uhlin
and Tallberg, 2012).

Hybrid: The constitution of authority is hybrid when it is based on non-transparent
legal processes that suffer from limited participation and deliberation. In IOs, this
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has been the rule: under so-called “executive multilateralism” (Ziirn, 2004), deci-
sions were taken by state representatives behind closed doors so that the legisla-
tive process was not required to give reasons in terms of the common good; states
may rather simply refer to the national interest.

Partially autocratic: The constitution of authority is partially autocratic if it fol-
lows predefined legal procedures, but undermines the legal authority structure on
which the order is built. The introduction of the Excessive Imbalances Procedure
(EIP) by the EU legislature in 2011 might be illustrative of such a “legal usurpa-
tion” of authority. To cope with the euro crisis, Parliament and Council established
an unofficial European economic government, thereby altering through secondary
law the balance of power between the Council and Commission as originally
defined by the primary law of the European treaties (Bast and Rddl, 2012).
Autocratic: The constitution of authority is autocratic when it results from an act
of self-empowerment that abrogates the pre-existing authority structure. Unlike in
a partially autocratic order, the constitutive act does not conform to a legal pro-
cess, but amounts to an extra-legal usurpation of authority justified, for instance,
by exceptional necessity. The WHO’s reaction to the SARS crisis of 2002/2003 is
a case in point. Based on the assessment of SARS as a “worldwide health threat,”
then Director-General Gro Harlem Brundtland decided to issue travel warnings
without the legal authority to do so (Cortell and Peterson, 2006; Fidler, 2004: 268;
Hanrieder and Kreuder-Sonnen, 2014: 337).

The constraints on authority

The scale for the assessment of the constraints on political authority in a given 10 is
defined by five levels, ranging from judicialized (constitutionalized order) to arbitrary
rule (authoritarian order) (see Figure 2):

Judicialized: The constraints on authority are judicialized if every act of authority
is constrained by substantive legal norms and subject to binding independent judi-
cial review providing open access to the rule-addressees, be they individual or
collective, public or private. EU competition law is illustrative here because the
European Commission has the authority to sanction private companies violating
competition law while, at the same time, being bound to operate within the narrow
confines set by law. Otherwise affected companies may file a complaint with the
CJEU, which may revoke the sanction in case it finds that the Commission has
acted in violation of the complainant’s rights (Schweitzer, 2013).

Partially judicialized: Political authority is partially judicialized when acts of
authority are subject to limited judicial review only. Limited judicial review may
imply that it does not provide access for the addressees of these acts. It may also
imply that authority acts can merely be reviewed by a third party such as an
ombudsperson or a committee that does not enjoy the political independence or
binding jurisdiction of courts. The WB, whose projects have to conform to set
policy principles — so-called operational policies and procedures — may serve as
an example because it has its own Inspection Panel that can be activated by
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Rule of law

Judicialized: Substantive legal norms constrain the exercise of authority,
which is subject to independent judicial review

Partially judicialized: Substantive legal norms constrain the exercise of
authority, which is subject only to limited judicial review

Hybrid: Substantive legal norms constrain the exercise of authority; no
judicial review or judicial deference

Partially arbitrary: Ample discretion for the exercise of authority limited
only by fundamental principles such as basic human rights and the 10’s
general mandate; no judicial review or judicial deference

Arbitrary: Unlimited discretion for the exercise of authority — not even
human rights pose a constraint; no judicial review or judicial deference

Arbitrary rule

Figure 2. Levels of judicialized and arbitrary constraints on authority.

individuals who claim that a WB-funded project contravenes these principles.
However, the Inspection Panel can only issue non-binding recommendations to
the Executive Board (Naudé Fourie, 2009).

Hybrid: We call constraints on authority hybrid if acts of authority, while formally
committed to conform to the law, are not subject to judicial review. Affected
actors may be able to criticize acts of authority that disregard the law in the gen-
eral public, but there is no effective judicial review. This holds true for most 1Os.
While they have to respect international law in principle, there is no institutional-
ized remedy that affected individuals or states can draw on in case an 1O disre-
spects this commitment.

Partially arbitrary: We conceive of a legal order as partially arbitrary if the
exercise of authority is mostly freed from legal constraints and thus enjoys
ample discretion. Only very fundamental legal principles such as jus cogens and
a core canon of human rights, as well as the overall mandate of the institution
wielding authority, may function as limits. The European border control agency
FRONTEX may serve as an example. FRONTEX is clearly bound by its man-
date, as well as core human rights, but by diverting refugee ships without even
considering the passengers’ potential refugee status and denying due legal pro-
tection, the agency has factually carved out an area free of legal constraint
(Fischer-Lescano et al., 2009).

Arbitrary: The exercise of authority is arbitrary if it is granted virtually unlimited
discretion. Here, not even fundamental human rights mark a legal constraint on
the authority’s prerogatives. While very rare in 1Os, the infringement of indi-
vidual rights by the UNSC’s practice of targeted sanctions without any mecha-
nism of legal review could provide an example (Hudson, 2007; Kreuder-Sonnen,
2012: 69-74).
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Democracy

A

Partially

authoritarian order Constitutionalized

(popular tyranny)

order

Arbitrary rule  <— Hybrid — Rule of law

Partially
authoritarian order
(enlightened
despotism)

v

Autocracy

Figure 3. Post-Westphalian orders according to the constitution of and constraints on |O
authority.

This conceptualization of two gradual scales of post-Westphalian order — one with
regard to the constitution of authority and one with regard to the constraints on authority
— should allow the assessment of the constitutionalist or authoritarian quality of 10
(sub-)orders (i.e. legal regimes). It should be noted that the two dimensions are conceptu-
ally independent from each other. It is conceivable that a legal order is democratic with
regard to the constitution of authority while its operation is arbitrary in terms of legal
constraints. It is equally conceivable that a legal order is autocratic with regard to the
constitution of authority while institutionalizing legal constraints through judicial review
mechanisms. However, we would consider both these orders as partially authoritarian
because the rule of law and democracy are two necessary complements for any constitu-
tionalized legal order: they are “co-original” (Habermas, 1996: 84—103; see also Krisch,
2010: 50).6 As soon as one dimension tilts toward authoritarianism, the system is stripped
off its constitutional quality and becomes either “enlightened despotism” or “popular
tyranny” (see Figure 3).

Post-Westphalian orders between constitutionalism and
authoritarianism

Based on the preceding conceptualization, we can now assess the extent to which post-
Westphalian authority structures in the current international order follow constitutional-
ist or authoritarian principles. As we obviously cannot analyze the international order in
its entirety, we instead look at the legal (sub-)orders of two important IOs, namely, the
EU economic and the UN security regimes. We selected these 10 sub-orders mainly
because they are obvious cases of supranational authority. The main purpose of the ensu-
ing analysis is to illustrate that our conceptualization is useful for the assessment of
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supranational authority.” We also claim, however, that the analysis of the EU and UN
allows some, albeit limited, inference to other IOs with supranational authority, because
they differ along several dimensions: first, the EU is a regional organization, while the
UN acts globally; second, the issue areas covered by the EU and the UN do indeed over-
lap, but the EU nevertheless treats mostly economic issues whereas the UN focuses more
on security issues; and, third, the EU, as the most integrated 10, is more supranational-
ized than the UN. In the spirit of a most-different-case design, we assume that compara-
ble constitutionalized and/or authoritarian sub-orders across fundamentally different IOs
may indicate that similar features can also be found in other 1Os.

UN security system

While the UN security system, with the UNSC at its core, is still characterized by inter-
governmental structures, with the end of the Cold War, it has experienced a considerable
shift toward more supranational authority (Cronin and Hurd, 2008). First, the UN is
increasingly taking intrusive decisions on matters far beyond traditional interstate secu-
rity, nowadays intervening broadly to safeguard so-called human security (Malone,
2004; Matheson, 2006). Second, the UNSC pools member states’ decision-making
authority. No longer suffering from the Cold War blockade, today the UNSC takes bind-
ing majority decisions with only its five permanent members having the opportunity to
veto them. Third, UN member states delegate authority to supranational UN organs and
agencies. The UN-led transitional authority in Kosovo or the UN-installed Blix
Commission on Weapons of Mass Destruction (WMD) in Iraq may serve as examples.
However, this post-Westphalian shift was hardly accompanied by a corresponding con-
stitutionalization of the UNSC’s authority. In fact, as originally designed in the UN
Charter, it rather started to operate as a partially authoritarian institution.

To be sure, with regard to the constitution of authority, the UN security system is
generally to be considered hybrid. According to the Charter, decision-making by the
UNSC is tied to clearly defined legal procedures. The UNSC adopts resolutions by a
qualified majority, requiring nine positive votes out of its 15 members, giving only its
five permanent members the right to veto. In order to take binding decisions under
Chapter VII of the Charter, the UNSC has to fulfill formal and substantial requirements,
for example, the establishment of the existence of a threat to peace (Krisch, 2012). While
the UNSC is bound to follow this legal process, its democratic credentials are virtually
non-existent. To be sure, UNSC decision-making has opened up to more stakeholder
participation over the last decades; it developed procedures of regular informal consulta-
tion with non-governmental organizations (NGOs) (Binder, 2008; Paul, 2004) and the
UNSC'’s debates are said to have gained in deliberative quality (Johnstone, 2008). Yet,
the bulk of its decisions are still made in a non-democratic process based on interstate
negotiations held behind closed doors and dominated by the permanent members.

Moreover, as far as the constraints on its authority are concerned, the UN security
system even reflects authoritarian principles: the exercise of authority by the UNSC can
be considered partially arbitrary (see Koskenniemi, 1995). While legally bound by the
Charter and thus arguably also by fundamental human rights (De Wet, 2001: 284;
Shaygan, 2008: 181-183), the UNSC is generally entrusted with ample discretion in
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fulfilling its mandate to protect international peace and security. In fact, in case of a
threat to peace, the Charter explicitly provides the UNSC with far-reaching “emergency
powers,” while, at the same time, giving it ample discretion to decide whether a specific
situation amounts to a threat to peace (Chesterman, 2009; Schott, 2007). Thus, after hav-
ing defined a situation as a threat to peace, the UNSC is basically at liberty to decide on
any measure as long as it is necessary and appropriate to counter the threat (Krisch,
2012). Moreover, even the extremely limited legal constraints that the UNSC faces are
hardly subject to any form of judicial review. The International Court of Justice (ICJ),
which is the primary judicial organ of the UN, has jurisdiction only in contentious cases
between states (cf. Alvarez, 1996). It is only through the judicial review of member
states” implementation of UNSC decisions by domestic courts that singular UNSC deci-
sions are legally scrutinized. However, while binding for these member states’ authori-
ties, these court decisions are not binding for the UNSC. As with the incidental judicial
review of UNSC decisions through ICJ advisory opinions or through the International
Criminal Tribunal for the former Yugoslavia (ICTY), member states’ court decisions
may have some political impact, but no legal bearing on the UNSC (Aust, 2008; Heupel,
2013). Hence, not even affected states, let alone affected individuals, have any effective
remedies for challenging UNSC measures in court.

Overall, the UNSC’s shift toward post-Westphalia established a partially authoritarian
order that is accompanied by a marginal process of constitutionalization with regard to
the constitution of authority, but hardly with regard to the constraints on authority. As the
following analysis of, first, the UNSC counter-terrorism regime and, second, the UNSC
non-proliferation regime will show, however, the UNSC has even managed to institu-
tionalize fully authoritarian sub-orders.

The UNSC counter-terrorism regime. In the domain of counter-terrorism, the constitution
of authority by the UNSC followed autocratic principles. The UNSC, meant to be an
executive organ, empowered itself to act as a global legislature (Cohen, 2008). After the
9/11 terrorist attacks, which the UNSC interpreted as a threat to peace, in Resolution
1373 (2001), it decreed abstract and general provisions especially entailing the duty of
all member states to criminalize any form of logistic or financial support for terrorists
(Szasz, 2002). Thereby, the UNSC did not simply enforce already-existing international
law; rather, it created international law from scratch. In fact, it made provisions for a
draft treaty on international counter-terrorism binding for all UN member states, though
the negotiating parties had been unable to agree on these provisions (Bantekas, 2003:
326). The UNSC thus bypassed regular international law-making procedures based on
state consent and assumed law-making competencies. Given its discretionary powers,
this may or may not be seen as an act ultra vires in purely legal terms, but, in fact, the
UNSC “usurped” legislative powers beyond its executive function and thus abrogated
the authority structure as provided in the Charter (Elberling, 2005; Fremuth and Griebel,
2007; Rosand, 2004: 567): “The constituted power transforms itself ... into the constitu-
ent power, to the total subversion of constitutionalism” (Arato, 2012: 654; see also
Cohen, 2012: 279-280).

Yet, the UNSC not only redefined the scope of its own authority, it also created an
area devoid of legal constraints on its authority. While it already enjoys wide discretion
for the exercise of authority by design of the Charter, the UNSC carved out a realm of
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unlimited discretion in its counter-terrorism regime. Drawing on Resolution 1267 (1999),
which was meant to enforce the extradition of Osama bin Laden from Afghanistan,
UNSC Resolution 1390 (2002) founded a broader regime of “targeted” sanctions address-
ing individual terror suspects (Heupel, 2007). Central to this regime is a blacklist con-
taining the names of terror suspects. Once on the list, an individual is subject to severe
financial restrictions — bank accounts and other financial assets are frozen — and a
travel ban. While listed individuals are informed about their listing, no evidence is pre-
sented for their involvement in terrorist activities (Hoffmann, 2008). Moreover, it was
only through the introduction of an ombudsperson by Resolution 1904 (2009) that the
delisting procedure has become a viable option for listed individuals (Heupel, 2013).
However, this procedure not only confirms the regime’s reversal of the burden of proof
that violates the presumption of innocence, but also violates the right to a fair hearing by
an independent and impartial tribunal, as provided by international human rights law
(Cameron, 2005; Fassbender, 2006; Hudson, 2007).

The UNSC non-proliferation regime. With regard to the proliferation of WMD, the UNSC
developed a similarly authoritarian order (for an overview, see Fry, 2008). As in the
domain of counter-terrorism, the UNSC acted as an undue legislature, which seized law-
making powers autocratically by executive self-empowerment in order to constitute its
authority. After the uncovering of the clandestine nuclear smuggling network around the
Pakistani physicist Abdul K. Khan, the UNSC adopted Resolution 1540 (2004) concern-
ing the proliferation of WMD to non-state actors. The resolution forces states to adopt
domestic law criminalizing the acquisition of WMD by and the transfer of WMD to non-
state actors. The UNSC expressly justified Resolution 1540 as an exceptional measure to
close gaps in the international legal order governing non-proliferation.? It thus openly
admitted that it did not act as an executive body that implements existing law, but as a
legislature amending the law (Asado, 2009; Joyner, 2012: 237; Martinez, 2008). Argua-
bly, the deliberative quality of this law-making process was higher than the one leading
to the adoption of Resolution 1373 on counter-terrorism measures: two open debates
were held giving any UN member the opportunity to voice concerns (Johnstone, 2008).
However, these debates were nothing but a “fig leaf” since the resolution had already
been drafted by the permanent members and remained unchanged despite criticism by
many state representatives whose concerns were dispelled by reference to the excep-
tional circumstances necessitating emergency legislation (see Kreuder-Sonnen, 2012:
96-99).° Furthermore, even if the debates had had an impact on the resolution, it was not
for the UNSC as executive organ to usurp legislative authority.

Moreover, some UNSC measures to prevent the proliferation of WMD can be consid-
ered arbitrary because they transgress legal constraints on the UNSC’s authority.
Resolutions 1718 (2006) and 1874 (2009) concerning the nuclear program of the
Democratic People’s Republic of Korea (DPRK) are a case in point. Reacting to the
DPRK’s withdrawal from the Nuclear Non-Proliferation Treaty (NPT) in 2003 and two
subsequent nuclear weapon tests in 2006 and 2009, the resolutions basically commanded
the DPRK to abide by the terms of the NPT and to accept a safeguards agreement with
the International Atomic Energy Agency (IAEA). The UNSC issued these resolutions
despite the fact that North Korea’s previous withdrawal from the NPT had restored its
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sovereign right to possess nuclear weapons (Carlson, 2008; Fry, 2008: 265-269; Joyner,
2012: 248-251). Moreover, the UNSC did more than temporarily suspend the country’s
right to possess WMD in order to cope with a specific threat to peace; this would have
been clearly within its mandate. With Resolution 1874, however, the UNSC permanently
suspended the country’s right to possess WMD without any possibility for North Korea
to legally challenge this decision (Joyner, 2012: 251).

UNSC Resolution 1737 (2006) concerning Iran’s nuclear program provides another
example of arbitrary acts that go beyond the legal constraints on UNSC authority. While
at first glance similar to the DPRK case, the Iran case is different because the country
never revoked the NPT. Indeed, as opposed to North Korea, Iran does not have the right
to develop or possess nuclear weapons and must abide by the reporting and inspections
requirements under the IAEA safeguards agreement (Fry, 2008: 271-276). Failing on the
latter led the IAEA to refer the issue to the UNSC, which then, in Resolution 1737, not
only urged Iran to comply with its obligations under the safeguards agreement, but also
required the immediate suspension of all its uranium enrichment-related and reprocess-
ing activities. To be sure, the UNSC may force Iran to comply with its obligations under
the safeguards agreement if its violation can be regarded as a threat to peace, but as the
NPT confirms states’ inalienable right to use nuclear energy for peaceful purposes, it
cannot simply require that Iran refrains from all uranium enrichment-related and repro-
cessing activities for an unlimited time period. As Joyner (2012: 246) summarizes: “by
trampling upon a right of states recognized in a broadly subscribed treaty to be an ‘inal-
ienable right,” the Security Council ... overstepped the bounds of its Chapter VII
authority.”

In sum, its post-Westphalian shift did not drive the UNSC’s constitutionalization —
minor improvements regarding its decision-making procedures notwithstanding — but
rather indicates that the UNSC used its far-reaching powers in order to establish authori-
tarian sub-orders constituted in an autocratic and operating in an arbitrary fashion.

EU economic system

While the EU economic system has gone beyond traditional intergovernmentalism from
the very beginning of the establishment of the European Economic Community (EEC) in
1957, it has experienced a remarkable transformation toward more and more suprana-
tionalism and has become a picture-book example of a post-Westphalian order ever since
(Genschel and Jachtenfuchs, 2014; Sandholtz and Stone Sweet, 1998). First, as it con-
cerned itself with the establishment of a common market — and not just a free-trade area
— from the very beginning it always had the ability to take intrusive decisions to ensure
the free movement of goods, capital, services, and labor. With the creation of the euro as
a common currency, it even gained the authority to make decisions that substitute for
and/or intervene in member states’ monetary and fiscal policies. Second, EU member
states pool more and more decision-making authority in the Council. Qualified majority
voting has successively replaced unanimity voting as the dominant mode of decision-
making in the Council. Third, EU member states have delegated authority to powerful
supranational organs such as the European Commission, the European Central Bank
(ECB), and the Court of Justice of the European Union (CJEU). This shift toward
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post-Westphalian supranationalism was accompanied by a process of constitutionaliza-
tion that has gone further than in any other 10 (Schimmelfennig et al., 2006), but never-
theless left space for authoritarian rule.

The constitution of authority in the EU has generally become more democratic. The
EU commitment to democratic law-making was already implied in the 1957 founding
treaties that provided for the establishment of a European Parliamentary Assembly, the
predecessor of today’s European Parliament. Since 1979, the Parliament is directly
elected by universal suffrage every five years (Rittberger, 2005). While mainly an assem-
bly with consultative status in the first decade of its existence, the European Parliament
has undergone a remarkable transformation ever since. Beginning with the 1987 Single
European Act, its powers in terms of its role as a legislature have expanded with each
treaty revision. With the extension of the so-called ordinary legislative procedure to
almost all areas with EU economic competencies through the Lisbon Treaty, the
Parliament has become a legislature on equal footing with the Council. Today, the
Parliament and Council can be considered as two chambers in a bicameral legislative
branch, with powers being equally distributed between both chambers (Schimmelfennig
etal., 2006). However, the extent of supranational authority that the EU is exercising also
creates a huge demand for democratic legitimacy that is said not to be fully accommo-
dated in the current structures (Follesdal and Hix, 2006). Nevertheless, the EU order
gives European citizens the opportunity to make their interests heard not only through
their state representatives, but also through both public deliberations and traditional par-
liamentary representation.

Also, with respect to the legal constraints on authority, the EU can generally be consid-
ered constitutionalized. The 1957 founding treaties already committed the EU (then EEC)
to a judicialized order based on rule-of-law principles (Alter, 2001). To ensure a joint
authoritative interpretation of European law, the forerunner of today’s CJEU, the European
Court of Justice (ECJ), was established as a politically independent judiciary. While cer-
tainly not meant to become a constitutional court, the treaties gave member states direct
access to the court if they deemed that European institutions acted beyond their mandate,
as defined by the treaties (Rasmussen, 1998: 43). They also gave European citizens indirect
access to the ECJ through the preliminary rulings procedure, through which the ECJ estab-
lished both the direct effect of European law in the domestic legal system of EU member
states and the supremacy of European law over domestic legal provisions of EU member
states (Alter, 2001). Moreover, with the 2000 Charter of Fundamental Rights, the ECJ also
gained the authority to strike down EU acts that contravene citizens’ fundamental rights.
Thus, to defend their rights against both EU member states and EU institutions, European
citizens have direct or indirect access to judicial review by an independent court. In addi-
tion, the member states themselves can also rely on the CJEU as a legal remedy against
allegedly unlawful interferences by EU institutions.

Opverall, the transformation of the EU toward post-Westphalia was accompanied by a
process of constitutionalization, which institutionalized both democratic and rule-of-law
principles to an extent unprecedented in 10s. Yet, as the following analysis of its meas-
ures to cope with the euro crisis will show, Europe’s post-Westphalian shift also brought
authoritarian tendencies to the fore. We analyze: first, the EIP; second, the emergency
credit facilities; and, third, the ECB’s Outright Monetary Transactions (OMT) program.
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The Excessive Imbalances Procedure. With the so-called EIP, the EU established a partially
authoritarian order. With regard to the constitution of authority, it is partially autocratic
because the EIP’s establishment by secondary law unduly undermined the EU authority
structure, as established by the primary law of the treaties (Bast and Rodl, 2012; Joerges
and Weimer, 2013). The EIP, which is generally designed to correct macroeconomic
imbalances among the euro members, was introduced in 2011 by a “six-pack” of regula-
tions strengthening the European framework for common economic governance. Most
importantly, Regulation 1174/2011 allows for financial sanctions against states that suf-
fer from huge current account deficits but do not comply with the corrective measures
“recommended” by the Commission. The regulation thus turned the EU authority to
issue non-binding recommendations into the authority to issue recommendations whose
disregard can lead to financial sanctions, thus making them binding commitments. More-
over, for this purpose, the regulation also invented a decision-making procedure through
secondary law that is not provided for in the primary law of the treaties and that unduly
alters the relative powers between the Council and Commission (Bast and Rddl, 2012:
275-277). While, according to the treaties, the Council adopts proposals from the Com-
mission by a qualified majority, Regulation 1174/2011 stipulates that a Commission pro-
posal to employ financial sanctions is automatically adopted if not rejected by a qualified
majority within 10 days. This reversed qualified majority voting obviously gives Com-
mission proposals much more weight while reducing the Council’s decision-making
power: “In effect, this amounts to a constitutional revolution” (Scharpf, 2013: 136).
Moreover, the EIP hardly provides legal constraints on authority and can thus be
regarded as partially arbitrary. The EIP gives the Commission almost full discretion
over the corrective measures recommended if it has established that a member suffers
from a huge current account deficit. Regulation 1176/2011 explicitly states that the
Commission’s recommendations “should cover the main economic policy areas, poten-
tially including fiscal and wage policies, labour markets, product and services markets
and financial sector regulation.” It thus not only extends EU competencies to areas in
which it has hardly any competencies according to the treaties, but also sets no substan-
tive legal limit to what the Commission may recommend. As Scharpf (2013: 136, 139)
puts it: “the EIP will establish a broadly discretionary regime of supranational economic
supervision and management” that must “operate without any predefined rules.”
Furthermore, as Regulation 1174/2011 gives the Commission full discretion over the
assessment as to whether a member state has complied with its recommended measures,
the Commission also has full discretion over the use of financial sanctions against “non-
compliant” states. Member states’ budgetary autonomy and their basic right to decide on
their proper economic policies no longer pose constraints for the Commission’s authority
(Joerges and Weimer, 2013). To be sure, the respective states may invoke the CJEU, but
given that the EIP regulations provide the Commission with ample discretion in carrying
out the program, it is unlikely that the CJEU will find any conceivable Commission rec-
ommendation or any related financial sanction in violation of European law.

The emergency credit facilities. The emergency credit facilities established by the EU in
order to save financially distressed euro states from bankruptcy also show traits of an
authoritarian order. This holds for the constitution of authority because all the three
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emergency facilities — the European Financial Stabilization Mechanism (EFSM), the
European Financial Stability Facility (EFSF), and the European Stability Mechanism
(ESM) — can be considered as being at odds with the “no bail-out clause” of Article
125(1) of the Treaty on the Functioning of the European Union (TFEU), which provides
that neither the EU nor any member state shall be liable for or assume the commitments
of another member (Ruffert, 2011; Ryvkin, 2012; Sester, 2012: 174-175). By endowing
the emergency facilities with their own legal personality and thus absorbing debts from
the troubled economies not directly, but only indirectly, the EU and its members may
have managed to avoid open violation of the “no bail-out clause.” In fact, in the “Pringle
case,” the CJEU judged the ESM to be in line with the treaties. Yet, the credit facilities
substantially modify Europe’s economic constitution (Joerges, forthcoming). Arguably,
the CJEU was facing the question:

Should the “no bailout” rule be strictly observed leading to the likely implosion of the euro and
the resulting dire economic consequences — dura lex, sed lex? Or, in light of the exceptional
circumstances, should the bailout prohibition of Art 125 TFEU be disregarded in order to save
the EU’s most prestigious symbol, the euro — a Schmittian Ausnahmezustand? (Van Malleghem,
2013: 161, emphasis in original)

Moreover, as they do not provide for proper constraints on authority, the operation of the
emergency credit facilities is partially arbitrary, too. The emergency facilities may only
save states from bankruptcy if the respective Eurozone member is willing to accept strict
fiscal conditionalities, as laid down in a Memorandum of Understanding. Yet, while de
Jjure the result of negotiations between the respective state and the Commission in con-
sultation with the ECB, de facto these conditions come close to an austerity dictate by the
so-called Troika, comprised of the European Commission, the ECB and the International
Monetary Fund (IMF), which provides the expertise for these negotiations. There are
hardly any legal limits to what the Troika and thus the emergency credit facilities may
require from states that are under their support programs. The Troika has indeed forced
draconian fiscal measures on to indebted Eurozone member states such as Greece,
Portugal, and Ireland, which were thus stripped of their fiscal sovereignty and budgetary
autonomy. As Andreas Fischer-Lescano (2014) points out, the Troika even goes so far as
to micromanage complete overhauls of labor and employment law, as well as cutbacks
of public goods provisions ranging from the sectors of health to education. According to
his legal analysis, these practices violate a broad canon of economic and social human
rights. Except for the most fundamental human rights, the operation of the credit facili-
ties thus seems to be hardly subject to legal constraints.!?

The ECB Outright Monetary Transactions program. The OMT program of the ECB is
another example of authoritarian traits in the EU. The constitution of authority regarding
the OMT program comes close to being autocratic. With its 6 September 2012 decision
to extend its Securities Market Programme (SMP), running since 2010 to buy, if neces-
sary, an unlimited amount of government bonds from financially distressed states in the
Eurozone, the ECB unduly seized competencies through executive self-empowerment
(Homburg, 2012: 673). While the program might have been necessary to save the euro as
a common currency, it is questionable whether it lies within the ECB’s mandate, as
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defined by the treaties, because Article 123 of the TFEU explicitly bars the direct pur-
chase of government bonds by the ECB (Duncan, 2013; Sester, 2012). While the ECB
underlined that it would only buy from the secondary not from the primary market, oth-
ers argue that the OMT program still violates the purpose behind Article 123, “which
most experts agree was designed to be a general prohibition on ECB monetary financing
of Eurozone government debt” (Duncan, 2013: 206).!! Besides the questionable compat-
ibility with Article 123 of the TFEU, the OMT program also stretches the ECB’s strictly
monetary mandate to include fiscal matters (Menéndez, 2013: 513-514). The ECB
argues that the program is within its mandate as it is not meant to reduce refinancing
costs of the respective states per se, but to do so in order to enhance the functioning of
the monetary policy transmission mechanism partially disrupted by the crisis (Schorkopf,
2013). The fact, however, that the ECB attaches the strict conditionality of an EFSF or
ESM program to OMTs casts doubts on the sincerity of this claim. The German Federal
Constitutional Court (FCC) therefore qualified the program as a fiscal policy measure
paralleling the emergency credit facilities, which aim at the reduction of Eurozone mem-
bers’ refinancing costs to save them from bankruptcy (FCC Press release no. 9/2014, 7
February 2014).

As far as the legal constraints on the program’s operation are concerned, the regime
could possibly be termed partially arbitrary. If we follow the arguments advanced by one
of the claimants in the case before the FCC, the OMT program severely undermines
member states’ fiscal autonomy (Murswiek, 2012: 36). It is held that if the ECB buys
deficit countries’ government bonds, it automatically creates financial obligations for the
remaining Eurozone members. In case of bankruptcy of one or several deficit countries,
financial burdens for the domestic budgets of other Eurozone countries are created. The
ECB may thus autonomously accumulate enormous risks for the domestic budgets of
Eurozone countries without parliamentary oversight — suspending member states’
budgetary autonomy. However, it is also possible that the operation of the OMT program
will be judicially restrained. In fact, the FCC submitted the ECB case to the CJEU for a
preliminary ruling in February 2014 and there seems to be room for a restrictive interpre-
tation in the light of the treaties that — if adopted by the CJEU — could base the pro-
gram on the rule of law. Whether or not the CJEU will dare to defy the alleged political
necessities of the crisis remains to be seen (Everson and Joerges, 2013).

In sum, as opposed to the UN security system, the post-Westphalian shift in the EU
comes with a substantial constitutionalization process. Yet, in the context of the euro
crisis, authoritarian orders have emerged that function according to a decisionist logic.

Conclusion

Our analysis of the UN security and the EU economic systems underlines that, as opposed
to what is usually assumed, the current post-Westphalian shift does not automatically
result in the constitutionalization of IO authority. Our “case studies” of the UN counter-
terrorism and non-proliferation regimes, as well as of EU policies during the euro crisis,
clearly indicate that IOs may “slip” into (partially) authoritarian patterns. Yet, at the same
time, it cannot be claimed that a post-Westphalian shift always provokes authoritarian
10s. The remarkable level of constitutionalization in the EU and also, but to a much
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lesser degree, the constitutionalist tendencies in the UN suggest that IO authority can be
constitutionalized, at least in principle. Evidence from our analysis thus suggests that the
shift toward post-Westphalia simultaneously drives the emergence of both constitution-
alized and authoritarian orders. In other words, as in other institutions including the
nation-state, constitutionalism and authoritarianism may be seen as effects of one and the
same cause, namely, an increase of authority.

Moreover, our analysis also lends credence to the conceptual claim that authoritarian
orders — like their constitutionalized counterparts — are orders of the same kind. As
opposed to how they are analyzed so far, authoritarian IO measures are not always sim-
ply singular episodes of revocable IO misconduct (see also White, 2013: 16). While
introduced as emergency measures and justified by exceptional necessity, our empirical
analysis demonstrates that IOs carve out firmly institutionalized authoritarian orders that
coexist with their constitutionalized counterparts. In addition, the evidence shows that
authoritarian IO orders follow a common logic: in diametrical opposition to the constitu-
tionalist logic according to which IO authority needs to be democratically constituted
and constrained by the rule of law, this authoritarian logic entails that IO authority is
autocratically constituted while operating arbitrarily without constraints. Therefore, our
conceptualization of IO authority enabled us to treat not only constitutionalized, but also
authoritarian, IO orders as belonging to one and the same class, respectively, and to con-
ceive them as the poles of a gradual scale of I0-based post-Westphalian orders.

What does this tell us about post-Westphalia? Based on our analysis of the UN secu-
rity and EU economic systems, it might be tempting to describe the post-Westphalian
order simply as a “hybrid” of constitutionalism and authoritarianism. However, this
description would miss the most important point! Post-Westphalia is inhabited by a plu-
rality of fundamentally contradictory orders coexisting in parallel structures. Coexisting
10s may be constitutionalized or authoritarian, and — as the examples of the EU and the
UN (albeit to a lesser extent) show — even within one and the same 1O (sub-)order, there
can be spheres of authority committed to the rule of law and democracy next to others
reined by executive discretion and autocracy. It is this plurality of fundamentally contra-
dictory (sub-)orders that seems to characterize the emerging post-Westphalian orders,
which in themselves continue to coexist with largely Westphalian (sub-)orders.

This characterization of post-Westphalia opens avenues for further research. A first
set of research questions is descriptive. It aims at the investigation of authoritarian and
constitutional tendencies in the emerging post-Westphalian order. Where do we find con-
stitutionalist and where do we find authoritarian tendencies? More specifically, one
should ask: which IOs with supranational authority have become constitutionalized in
which areas, and which IOs have gone authoritarian in which areas? A second set of
research questions relates to the conditions under which post-Westphalian orders tend to
lean toward constitutionalist and authoritarian principles, respectively. More specifi-
cally, one could ask: does the distribution of power among IO members pave the way
into a constitutionalist or authoritarian direction? Does the social construction of the
issue that the IO is dealing with — for instance, its securitization — “determine” the
route toward constitutionalism or authoritarianism? Or, are institutional path dependen-
cies responsible for the trajectory that an IO embarks upon? Most importantly, a third set
of research questions regards the dynamic interplay of constitutionalist and authoritarian
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tendencies in 1Os. Is the emergence of authoritarian orders likely to “contaminate” adja-
cent constitutional orders in some form of horizontal ratchet effect? Or, is the emer-
gence of authoritarian orders likely to produce counter-reactions that then trigger further
constitutionalization — a form of constitutional dialectic? Furthermore, how much pre-
existing constitutionalization is required to roll back authoritarian tendencies given that
“unlike states which may have a populist or democratic counter-weight to pull back the
concentration of power, such forces are far more dispersed and frequently absent in inter-
national organizations” (Gross and Ni Aolain, 2006: 404)? If this article contributes to
paving the way for a research program that addresses these — and related — questions,
then it has fulfilled its main purpose.
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Notes

1. This obviously reflects a conventionalized conception of the Westphalian order (Krasner,
1999; Osiander, 2001) and thus also of its post-Westphalian counterpart.

2. Note that we define 10s not as supranational bureaucracies (Barnett and Finnemore, 2004),
but as “entities created with sufficient organizational structure and autonomy to provide for-
mal, ongoing, multilateral processes of decisionmaking between states, along with the capac-
ity to execute the collective will of their members (states)” (Volgy et al., 2008: 851). IOs can
thus be understood as institutions with legislative, executive, and judicial bodies, each of
which can be organized in either a supranational or intergovernmental fashion.

3. Political authority can be conceptualized as an actor’s ability to evoke the rule-addressees’
propensity to comply with its collectively binding decisions on a voluntary basis (Barnett and
Finnemore, 2004: 7; Ziirn et al., 2012: 82—88).

4. For recent contributions to the normative debate on (global) constitutionalism and authori-
tarianism, see Dobner and Loughlin (2010), Posner and Vermeule (2011), and Gill and Cutler
(2014). Our own normative position is that constitutionalized and authoritarian orders may
produce substantively positive or negative policies. However, in terms of the procedures, we
generally prefer constitutionalism over authoritarianism.

5. For more comprehensive overviews, see Alexander (1998) and Scheuermann (2006).

6. For the broader debate on the relationship between the rule of law and democracy, see Bellamy
and Castiglione (1997).

7. Generally, we hold that the analytical framework is applicable to all IOs enjoying a minimum
of supranational (political) authority.
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8. See, among others, the statements by the delegates of Angola, Algeria, the Philippines, and
New Zealand in the debates preceding the adoption of Resolution 1540 (S/PV.4950 (2004)
and S/PV.4956 (2004)).

9. The UNSC’s arrogation of legislative competencies was criticized, inter alia, by Brazil,
Pakistan, Peru, India, Cuba, Indonesia, Iran, and Malaysia, see S/PV.4950 (2004), at pp. 4,
15, 20, 23, 30-32.

10. Furthermore, since the ESM has expressly been created as an international institution outside
the legal order of the EU, it is all the more questionable if avenues for legal protection and
judicial review will be available to affected citizens.

11. In a similar vein, the German Federal Constitutional Court (FCC) regards the OMT decision
as an act ultra vires (FCC Press release no. 9/2014, 7 February 2014).
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