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Abstract

Existing literature highlights that constitutional courts influence lawmakers’
policy choices without actively intervening in the policymaking process.
Lawmakers know that courts may scrutinize their acts and have incentives
to amend their policies to pre-empt judicial interventions. However,
evidence suggests that lawmakers are not always prepared to sacrifice
policy objectives to avoid censure from courts. | develop a formal model
showing how lawmakers who provoke confrontations with courts shape
judicial decision-making. Drawing on an original dataset of German federal
laws adopted between 1977 and 2015 that were reviewed by the German
Federal Constitutional Court, | then show that the Court moderated its
strike rate of laws when lawmakers had dismissed credible advice that their
acts were unconstitutional. The theoretical argument and empirical evidence
indicate that courts are more likely to show deference to lawmakers who
push constitutional boundaries in their policy choices.
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The existing literature on the separation-of-powers in advanced democracies
has long recognized that courts reviewing the actions of the legislative and
executive branches passively constrain governing majorities. Prudent law-
makers anticipate that their acts will be scrutinized by courts and are well-
advised to amend (or auto-limit) their policy choices when a judicial veto is
likely (see Stone, 1989; Stone, 2000; Vanberg, 1998).

But not all lawmakers are willing to sacrifice their preferred policies to
pre-empt censure from courts. For instance, in December 2008, German law-
makers adopted an act allowing law enforcement agents to covertly monitor
suspects’ online activities. Surprisingly, lawmakers flouted advice from con-
stitutional lawyers, who had pointed out that the German Federal
Constitutional Court struck a state law containing virtually the same provi-
sions only a few months before and had noted that lawmakers’ plans would
meet the same fate.!

Why do lawmakers provoke confrontations with courts capable of striking
their acts? How do courts respond when lawmakers pursue evidently uncon-
stitutional policies? I offer a novel argument and original empirical evidence
addressing these questions. In the Federalist 78, Hamilton (1961, 490)
observes that courts are hamstrung by an enforcement problem and ‘must
ultimately depend upon the aid of the executive arm even for the efficacy of
[their] judgements’. Existing literature indicates that courts are attentive to
signals of lawmakers’ future non-compliance with their judgements and try to
avoid all too frequent tensions with the elected branches (see Clark, 2010;
Vanberg, 2005; Whittington, 2003; Bailey & Maltzman, 2011). I develop a
formal model, which shows that lawmakers’ choices during the policymaking
process allow courts to anticipate whether or not lawmakers are prepared to
challenge the authority of courts and evade compliance with unfavourable
judgements. I argue that lawmakers who provoke confrontations with the
judiciary by pursuing evidently unconstitutional policies induce courts to
show deference to the elected branches.

I present evidence consistent with these expectations, drawing on original
data from legislative proceedings in the German Bundestag and the German
Federal Constitutional Court’s review of federal laws adopted between 1977
and 2015. The theoretical argument and empirical evidence presented in this
article offer a new perspective on how well-established courts in modern
democracies strategically choose when to pick a fight with the legislative and
executive branches (Carrubba, 2009; Epstein & Knight, 1998; Epstein &
Jacobi 2010). The insights offered here also tap into a long-standing norma-
tive debate revolving around the role of courts in democratic polities and
their ability to judicialize the policymaking process (Tate, 1995; Stone, 2000;
Hirschl, 2009). While existing research claims that ‘[tlhe work of
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governments and parliaments is today structured by an ever-expanding web
of constitutional constraints’ (Stone, 2000, 1), the article’s key implication is
that lawmakers who push constitutional boundaries in their policy choices
induce courts to loosen these constraints.

The article proceeds as follows. The next section briefly reviews the exist-
ing literature on legislative-judicial relations and presents evidence from
interviews with German lawmakers on the elected branches’ anticipation of
constitutional review. The third section introduces the formal model and dis-
cusses its comparative statics. The fourth section fields observational data
from the German Federal Constitutional Court’s exercise of constitutional
review to evaluate support for the theoretical model’s empirical implications.
The article concludes with a discussion of the empirical findings and
considers their normative implications.

Strategic Anticipation in Legislative-Judicial
Relations

The existing literature on the separation-of-powers has highlighted an
enforcement dilemma for courts lacking immediate control over the imple-
mentation of their own rulings. Vanberg (2001, 347) notes that ‘courts with
the power to annul legislation or administrative acts must frequently rely on
the willingness of other branches to implement their decisions because they
may require a legislative or administrative response’. Courts themselves can-
not coerce the legislative and executive branches into compliance with their
decisions and lawmakers enjoy some discretion when it comes to implement-
ing judicial decisions (see Carrubba & Zorn, 2010; Carrubba, 2009; Staton &
Vanberg, 2008). Following a judicial veto, lawmakers may adopt a policy that
is substantively equivalent to the one ruled unconstitutional, evade compli-
ance through informal and non-statutory arrangements, or delay implementa-
tion indefinitely (Krehbiel, 2016; Fisher, 1993; Kapiszewski & Taylor, 2013).

Recurring non-compliance with their decisions is a concern for courts.
Hall (2014, 354) notes that ‘[f]requent nonimplementation of the Court’s rul-
ings might reduce its power and degrade its legitimacy over time’. Courts’
enforcement dilemma and motivation to protect their institutional integrity
has spawned a literature expecting courts to anticipate lawmakers’ non-com-
pliance and exercise constitutional review strategically (see Epstein &
Knight, 1998; Bergara et al., 2003; Gely & Spiller, 1990). This literature
offers evidence of courts seeking out information to mitigate their uncertainty
about the likelihood of non-compliance (see, for example, Clark, 2009,
2010). Work by Vanberg (2001, 2005) suggests that the German Federal
Constitutional Court evaluates the transparency of the political environment
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and self-restrains its exercise of constitutional review when it is unlikely that
the public would observe (and hence, punish) lawmakers’ non-compliance.
Hall and Ura (2015, 819) find evidence that the U.S. Supreme Court ‘is less
likely to invalidate important statutes that enjoy greater support among cur-
rent lawmakers’ (for similar findings, see Whittington, 2007; Segal et al.,
2011; Harvey & Friedman, 2009; Bailey & Maltzman, 2011).

Uncertainty about the future and strategic behaviour is not limited to
courts, however. Rogers and Vanberg (2007, 443) argue that ‘under the prob-
abilistic threat of litigation (with the possibility of a judicial veto), legislative
majorities draft statutory provisions to be immune to the judicial veto’ (for
similar arguments, see Stone, 2000; Blauberger, 2012; Wasserfallen, 2010).
Existing legal precedent provides clues to courts’ future decision-making, yet
judicial interpretations of constitutional law may shift over time, particularly
as the personnel on the bench changes (Hansford & Spriggs, 2006). Still,
when alarm bells over the constitutional compatibility of policy sound, law-
makers are advised to amend their plans as judicial vetoes come with costs.
Adding to the public humiliation of being censored by a court, lawmakers
have to allocate typically scarce resources and floor time in legislatures to
amend the acts objected by courts (see Vanberg, 1998).

Evidence from interviews with former members of the German Bundestag
and federal government I conducted between May 2017 and April 2019 is
consistent with this expectation and suggests that lawmakers anticipate the
German Federal Constitutional Court’s review of their policy choices.
Lawmakers rely on evaluations of the Court’s existing jurisprudence and
independent expert testimonies heard during legislative proceedings to gauge
whether or not their policies are at risk of a judicial veto. However, anticipa-
tion of the Court’s review does not necessarily translate into the sacrifice of
important policy objectives, with one senior lawmaker commenting:

‘In the end, I need to ask myself, how great is the risk that I am willing to take?
And if [ am not prepared to take any risks, then I am limited in my leeway to
create policy. In the end, it is us who are in charge of politics, it is us who are
tasked with designing policy. I have always maintained that if the justices want
to get into politics, then they will have to get themselves elected to parliament’.

The statement emphasizes a tension inherent to systems of separation-of-
powers and the constraints courts impose on lawmakers’ actions. We can rea-
sonably expect that lawmakers rarely welcome courts striking their own
favoured policies (for alternative scenarios, see Ward & Gabel, 2019). In the
aftermath of a court strike, some types of lawmakers will — albeit
grudgingly — return to the drawing board and comply with a court’s
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instructions. Others, however, will question the court’s choice to wade into
political debates and straitjacket the policy choices of elected representatives.
Where judicial decisions prevent lawmakers from achieving key policy
objectives, such criticism may well spill-over into thinly veiled attempts to
curb courts’ authority and pave the way for non-compliance with unfavour-
able judgements (see Whittington, 2003; Rosenberg, 1992). To protect their
institutional integrity, courts then have an incentive to avoid clashes with the
elected branches. Existing work on the U.S. Supreme Court by Clark (2009,
2010) suggests that justices turn to signals sent by lawmakers themselves,
here in the form of court-curbing bills introduced in Congress, to anticipate
which clashes with the elected branches would leave the Court bruised. When
lawmakers feel comfortable enough to openly discuss court-curbing initia-
tives, justices recognize that they are operating in a political environment in
which the public may not come to their aid when political branches exert
pressure on the judiciary.

In the following section, I draw on the work by Clark and develop an argu-
ment suggesting that courts take cues from lawmakers’ choices at the policy-
making stages to inform their expectations of what types of lawmakers they
are dealing with — and therefore when to tread carefully in their exercise of
constitutional review of policy.

A Signalling Game of Constitutional Review

I develop a formal model of incomplete and imperfect information that dem-
onstrates how lawmakers’ choice to pursue an evidently unconstitutional
policy affects the decision-making of a court concerned about protecting its
institutional integrity and avoiding non-compliance. Prominent models of
legislative-judicial relations capture lawmakers’ uncertainty about future
judicial decisions and incentives to comply with courts’ orders. They show
that lawmakers face incentives to auto-limit when a judicial veto of their poli-
cies is likely, as subsequent non-compliance is an unattractive option when
lawmakers fear the public’s backlash for flouting courts’ decisions (Vanberg,
1998; 2005; Clark, 2010).

In the following, I make a simple yet consequential tweak to familiar mod-
els of legislative-judicial relations. I relax an implicit assumption that all law-
makers perceive the costs of non-compliance to be equally burdensome and
let the valuation of a policy reviewed by a court vary across different ‘types’
of lawmakers. I distinguish between non-compliant lawmakers who value a
policy enough to contest a court’s authority and evade compliance should a
court strike it, and compliant lawmakers who believe that the costs of non-
compliance outweigh the benefits of keeping a policy on the books against
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Figure |. Payoffs for the lawmaker (L) are listed first, payoffs for the court (C) are
listed second. Payoffs for L are subject to the condition b, = ¢ > b, > 0. Costs for
legislators and the court are subject to the condition ¢ > 0 and k > 0.

the court’s orders. Both types of lawmakers anticipate the court’s review but
respond differently to information suggesting that the court will strike their
policy. As we will see, lawmakers’ choices allow the court (albeit imper-
fectly) to update its prior beliefs about their types and whether or not a deci-
sion to strike policy would drive lawmakers to lash out at the court and risk
non-compliance.

Model Primitives

The game involves three players, Nature (), a lawmaker (L) deciding
whether or not to adopt a new policy and a court (C) reviewing the policy.
The sequence of play is shown in Figure 1.

At the beginning of the game, Nature makes two independent moves. First,
Nature picks the lawmaker’s type, 6 € {E,E}, choosing a non-compliant
lawmaker who would evade the court’s decision to strike her policy,
0= E, with probability p, and a lawmaker who would comply with the court’s

decision, 6 = E, with probability 1 — p. Nature’s choice of the lawmaker’s
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type is only observed by the lawmaker herself. Second, Nature picks a state
of the world, e {C,C}, choosing the state in which the lawmaker’s policy is
unconstitutional, @ = C, with probability ¢, and the state in which the policy
is constitutional, @ = C, with probability 1 — ¢g. While the court is uncertain
whether or not it is facing a non-compliant lawmaker, Nature’s choice of the
state of the world is only observed by the court and the lawmaker is uncertain
whether or not the policy is constitutional and therefore whether the court
would prefer to strike it. The court’s prior beliefs about the lawmaker’s type
are characterized by Pr (6 = E) = p. The lawmaker’s prior beliefs about the
state of the world are characterized by Pr(w=C)=gq.

The lawmaker’s uncertainty about whether or not her policy would con-
flict with the constitution does not imply that she is uninformed. The model
assumes that courts do not routinely diverge from interpretations of constitu-
tional law found in existing legal precedent (see Hansford & Spriggs, 2006).
Otherwise, where future court decisions are entirely unpredictable, lawmak-
ers cannot assess the risks of unconstitutionality of their policies within rea-
sonable degrees of uncertainty, and their policy choices therefore reveal no
information about lawmakers’ types to the court. Anticipating court decisions
becomes harder for lawmakers where little to no established legal precedent
exists and where judges frequently or collectively leave the court to make
way for new appointees to the bench. In contrast, where judges can draw on
volumes of existing relevant precedent when reviewing policy and enjoy lon-
ger (or even lifetime) tenures at the court, lawmakers can form expectations
about the constitutionality of their plans at the policymaking stages (e.g. via
testimonies from independent experts and constitutional lawyers heard dur-
ing legislative proceedings). The scope of the argument outlined below is
therefore limited to the latter scenario.

In the model, in light of information on the expected (un)constitutionality
of their favoured policy, the lawmaker then needs to make a decision of
whether or not to adopt the new policy, d € {A4, A}, with 4 indicating that
she decides to adopt the policy and 4 indicating that she chooses not to
legislate. The game ends should the lawmaker choose not to adopt the policy.
Otherwise, the court reviews the newly adopted policy and issues a judge-
ment, f e{V,V}, deciding whether to strike, ¥, or uphold it, 7. After the
court’s move, the game ends and payoffs are revealed.

Regardless of her type, the lawmaker anticipates a cost ¢ should the court
strike her policy. The parameter ¢ captures lawmakers’ costs of re-legislating
after the court struck their policy and the political fallout of being perceived to
be in conflict with the court (see Vanberg, 1998, 305). The court, on the other
hand, expects to pay a cost k whenever it strikes the policy of a non-compliant
lawmaker. The parameter & captures the assumption that confrontations with
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non-compliant lawmakers are costly, as the court’s institutional integrity suf-
fers following non-compliance and lawmakers may further retaliate by curb-
ing the court’s authority (see Hall, 2014; Vanberg, 2005; Clark, 2010).

Compliant and non-compliant lawmakers differ in their valuation of the
policy. Whenever the adopted policy remains on the books after the game
ends, either because the court chose not to strike it or because the lawmaker
evaded compliance with the court’s decision, the compliant lawmaker
receives a payoff of b, while the non-compliant lawmaker receives b,. Let
b, 2 ¢ > b, and let only b, be high enough such that the non-compliant law-
maker prefers to evade compliance with the court’s decision to strike the
policy.> Whenever o = C, the court pays a cost a should the (thus unconstitu-
tional) policy remain on the books after the game ends. Otherwise, whenever
o = C, the court receives a payoff of @ when the (thus constitutional) policy
remains on the books. The parameter a captures the court’s valuation of the
policy, ceteris paribus preferring to strike the policy if it is unconstitutional,
and preferring to uphold it when the policy is compatible with the constitu-
tion. Finally, for simplicity, let both types of lawmakers and the court receive
a payoft of 0 should there be no change to the status quo, either because the
lawmaker chose not to adopt the policy or because the court struck the new
policy and the lawmaker complied with the decision.

A strategy for the lawmaker is a mapping from her type and prior beliefs
about the constitutionality of the policy into a decision, d :0 x(0,1) — {4, 4}.
A strategy for the court is a mapping from the state of the world and its prior
beliefs about the lawmaker’s type into a judgement, £ :@x(0,1)— {V/,V'}.

Analysis

I seek perfect Bayesian equilibria (PBEs) and describe equilibrium behaviour
for the lawmaker and the court across all values of the model’s parameters.
All formal proofs are gathered in the supplementary material. For simplicity,
let the following critical thresholds for the lawmaker and court’s prior beliefs

be defined as ¢ = be and P = L. I begin the formal analysis with
b +c a+tk

scenarios in which the lawmaker’s prior beliefs that the policy is unconstitu-
tional and the court’s prior beliefs that it is facing a non-compliant lawmaker
are below these thresholds, g < ¢* and p = p*. In these scenarios, both types
of lawmakers adopt the policy, while the court chooses to strike the policy
whenever it finds that it is incompatible with the constitution.

Proposition 1: Given g < ¢* and p = p*, a PBE exists in which the law-
maker plays d = 4 regardless of her type, and the court plays /= Vif @ = C

and =y ifo=C.
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This picture changes once the court’s prior beliefs p surpass the threshold
p*. In these scenarios, both types of lawmaker again adopt the policy.
However, given that it is now sufficiently likely that the court is facing a non-
compliant lawmaker, the court is constrained in its decision-making and
chooses to uphold policies it would otherwise prefer to strike.

Proposition 2: Given p > p*, a PBE exists in which the lawmaker plays
d = A regardless of her type, and the court plays f =¥ regardless of the state
of the world.

This pooling equilibrium provides a formal representation of the non-
compliance trap that motivates courts to avoid all too frequent instances of
non-compliance with their decisions (see Carrubba et al., 2008; Vanberg,
2005; Staton & Vanberg, 2008). Once the norm of lawmakers’ compliance
with the court’s decisions has lost its force, the court generally expects to face
non-compliant lawmakers. Knowing that its decisions are at a high risk of
non-compliance, the court then has an incentive to shy away from challeng-
ing lawmakers over their policies to avoid a further erosion of its institutional
integrity, but simultaneously ceases to be an effective check on lawmakers’
actions.

The model’s final equilibrium captures scenarios in which the court gener-
ally expects the lawmaker to comply with its decisions, p = p*, while the
lawmaker now has sufficient reason to believe that the policy is unconstitu-
tional, g = g*.

Proposition 3: Given p = p* and ¢ = ¢*, a PBE exists in which the
lawmaker plays d = 4 if 6 = E. If 0 = E, the lawmaker plays d = 4 with
probability » = % . The court plays f =V if ® = C and /= V with

a\l-p
o b, ) _
probability s =—~— if @ =C.
q(bz +c)

In this partial-pooling equilibrium, the compliant lawmaker anticipates the
court’s review and makes a probabilistic choice to auto-limit its policymaking
as there is a relatively high likelihood that the policy is unconstitutional. Given
the compliant lawmaker occasionally chooses to adopt the policy, the court
can only imperfectly update its prior beliefs about the lawmaker’s type and
makes a probabilistic choice of whether or not to strike the policy.

Comparative Statics

The formal model yields a variety of predictions characterizing the behaviour
of both lawmakers and courts. Figure 2 summarizes the model’s predictions
for equilibrium behaviour for the full space of both players’ prior beliefs, p
and q.
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Figure 2. Equilibrium predictions. On the vertical axis, p denotes the court’s
prior beliefs of facing a non-compliant lawmaker. On the horizontal axis, g denotes
the lawmaker’s prior beliefs that the policy is unconstitutional. The parameter ¢
denotes the lawmaker’s cost of having policy struck by the court. The parameter k
denotes the costs of non-compliance to the court’s institutional integrity.

bg denotes the non-compliant lawmaker’s valuation of the policy.

The hatched space at the top of Figure 2 marks the equilibrium space in
which the court is paralysed by its concerns about non-compliance. The

indicating when this space is reached is intuitive. The

threshold p* =
a+k

more the court cares about the policy it reviews, a, the less likely the court
finds itself in a scenario where it always prefers to defer to the lawmaker.
However, the space marking the equilibrium in which the court is fully con-
strained increases with the court’s costs of clashes with non-compliant law-
makers, k.

The formal model’s novel implications are found in the bottom two quad-
rants of Figure 2. Here, the court’s prior beliefs that it is dealing with non-
compliant lawmakers are relatively low (i.e. below the threshold p*). These
scenarios are found in established democracies, where lawmakers’ compli-
ance with court judgements is — albeit not guaranteed — the norm rather than
an exception. Once a court tasked with reviewing the constitutionality of
policy has ‘matured’ (see Carrubba, 2009, 68) and can draw on a comfortable
reservoir of diffuse public support, challenging the court’s authority becomes
a potentially politically costly endeavour and therefore generally less
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attractive for lawmakers (Vanberg, 2001; Gibson et al., 1998, see also Epstein
et al., 2001). In other words, we can expect the inter-branch dynamics dis-
cussed below to play out in polities where lawmakers generally albeit not
invariably respect the authority of courts.

In the following, I consider how the actors’ behaviour changes as we move
from the pooling equilibrium in the bottom left quadrant of Figure 2 to the
partial-pooling equilibrium in the bottom right quadrant. Recall that the
parameter ¢ captures the lawmaker’s prior beliefs (i.e. expectations at the
policymaking stages) that her favoured policy is conflicting with the consti-
tution. As ¢ gradually increases from zero, it initially becomes more likely
that the court will strike the policy. Yet, as long as ¢ remains below the thresh-
E

E+C

old ¢" = b , neither compliant nor non-compliant lawmakers are deterred
in their pursuit of policy by the prospect of constitutional review.* Because
the likelihood that their favoured policy is conflicting with the constitution is
low, both types of lawmakers will always take their chances and adopt the
policy. Therefore, their actions reveal no information to the court about the
lawmakers’ types. The court’s best response then is to strike any policy it
finds unconstitutional and uphold policies otherwise.

A different story emerges once g passes the threshold ¢* in Figure 2. Once
the compliant lawmaker can reasonably expect that the court would strike her
policy (i.e. her prior beliefs g fall above the threshold ¢*), she makes a proba-
bilistic choice of whether or not to adopt the policy. Given the likelihood that
the policy conflicts with the constitution is now sufficiently high and given
she would ultimately comply with a judgement invalidating her policy, the
compliant policy-maker is better off by at least occasionally auto-limiting her
policy choices.’ The non-compliant lawmaker on the other hand — true to her
type — always presses ahead with her favoured policy. This difference in
behaviour is critical and captures the dynamics of a classic signalling game
(see Cho & Kreps, 1987). It allows the court (albeit imperfectly) to update its
prior beliefs of whether or not it is facing a non-compliant lawmaker. A law-
maker’s choice to provoke a confrontation with the court by adopting an evi-
dently unconstitutional policy (at times, falsely) signals a non-compliant type
to the court.

The formal model’s main result, which motivates the empirical analysis in
the following section, shows that the court’s response to this signal is tied to
the lawmaker’s prior beliefs that her chosen policy is unconstitutional. Past
the threshold ¢*, the court upholds any constitutional policy but strikes an

unconstitutional policy with probability s=-——£ . This probability
q (bg + c)
decreases in ¢, the lawmaker’s prior beliefs about the unconstitutionality of
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her chosen policy. The court knows that both compliant and non-compliant
lawmakers may author unconstitutional policies. Yet, the court also knows
that once it becomes apparent to lawmakers that their favoured policy is
unconstitutional, compliant lawmakers at least occasionally auto-limit,
whereas non-compliant lawmakers never shy away from adopting the policy.
The model thus implies that the credibility of a lawmaker’s signalling of her
non-compliant type increases with g. Given the court has an incentive to
avoid clashes with non-compliant lawmakers, it faces stronger incentives to
uphold some of the policies it would otherwise prefer to strike as the credibil-
ity of a lawmaker’s signal increases.

The theoretical model harbours a counter-intuitive and empirically observ-
able implication. In modern democracies allowing for constitutional review of
policy, lawmakers are typically briefed about the risks that their favoured
policy is conflicting with the constitution (e.g. via expert testimonies in com-
mittees or in-house legal counsel). When legal counsel sounds the alarm over
constitutional concerns, we expect lawmakers to follow their advice and
amend policy prior to adoption (Stone, 2000; Rogers & Vanberg, 2007).
Where warning signs are ignored, policies are more likely to land in the dock-
ets of courts, which then invalidate the acts that turn out to conflict with the
constitution. While the likelihood of observing a court striking a policy should
therefore steadily increase as the alarm bells ignored by lawmakers sounded
louder (see dashed line in Figure 3), the model instead predicts that a court’s
strike rate is moderated by its strategic response to lawmakers’ increasingly
credible signal of a non-compliance threat (see solid line in Figure 3).

To summarize, the model shows how well-established courts exercising
constitutional review of policy respond when lawmakers pursue evidently
unconstitutional policies. Opting for highly controversial policies and flouting
clear advice that their plans would conflict with the constitution, lawmakers
credibly (if at times, falsely) signal to the court that they are unprepared to let
constitutional constraints scupper their pursuit of policy. Courts concerned
about protecting their institutional integrity and avoiding non-compliance
then are expected to moderate the rate at which they strike these policies and
leave policies on the books they would otherwise prefer to strike — effectively
shifting the constitutional boundaries to lawmakers’ policymaking.

Application: Constitutional Review in Germany

The theoretical model introduced above offers new insights into the strategic
interactions between lawmakers and courts that generally apply to systems of
separation-of-powers where lawmakers routinely yet not invariably respect
the authority of courts and comply with their judgements. In the following, I
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Figure 3. lllustration of comparative statics. The solid black line indicates the
probability of the court striking any given policy as unconstitutional. The horizontal
axis denotes the probability that any given policy is unconstitutional, g. Up until the
threshold g*, the probability of a court striking increases with q. Past the threshold,
the dashed line indicates the probability of an unconstrained court striking policy,
which increasingly differs from the predictions by the model (see shaded area).

field observational data from a case that fits the theoretical model’s scope
conditions, the German Federal Constitutional Court’s reviews of the consti-
tutionality of federal laws. The GFCC can draw on a wealth of existing prec-
edent defining constitutional boundaries to policy and has been described as
one of the most powerful constitutional courts, enjoying comfortable reser-
voirs of institutional support among the German public (see, for example,
Kommers, 1994; Stone, 2000; Landfried, 1995; Gibson et al., 1998). Based
on the Court’s popularity, we have reason to expect that non-compliance with
the GFCC’s orders is costly, and that elected officials typically face incen-
tives to avoid confrontations with the Court (see Brouard & Honnige, 2017).

However, quantitative and qualitative evidence presented in existing lit-
erature on the GFCC’s exercise of constitutional review of federal and state
laws is consistent with claims that the Court is nonetheless concerned about
non-compliance and backlash from the political branches (Vanberg, 2001;
2005; Krehbiel, 2016). German lawmakers’ evasion of compliance with the
GFCC’s jurisprudence — while overall uncommon — is frequent enough for
the GFCC to be attentive to signals of credible non-compliance threats.
Accordingly, the German case reflects an environment in which the



2460 Comparative Political Studies 55(14)

theoretical model would expect the GFCC to draw on lawmakers’ choices in
light of information about the constitutionality of their policies to anticipate
which of its decision may provoke lawmakers to lash out and fail to comply.

Data and Research Design

Cases heard by the GFCC involving the constitutionality of federal laws are
almost always concerned with specific legislative provisions. The constitu-
tional compatibility of a legislative provision can be challenged via three
different routes. Lower courts may refer legislative provisions for review to
the GFCC should they believe that their application in a dispute in court
would be incompatible with the constitution. Further, the federal govern-
ment, state governments or one quarter of the German Bundestag’s members
can refer legislation for review to the GFCC even in the absence of a concrete
dispute in court. Finally, individuals may challenge the constitutionality of
legislation through constitutional complaints once they have exhausted all
other legal remedies, provided the challenged law affects them personally,
presently and directly.

To illustrate, in 2009, a group of prisoners filed constitutional complaints
concerning a provision of the 1998 Act to Combat Sexual Offences and Other
Dangerous Criminal Offences, which authorized the continuance of preven-
tive detention even in the case of detainees whose originating criminal
offences were committed before the act had entered into force. The Court
then considered whether the challenged provision was compatible with the
German constitution, the Basic Law, and eventually struck the provision in
question.®

The units of analysis in my data are the legislative provisions challenged
at the GFCC.” These provisions are nested in federal laws, and different pro-
visions from the same law may be challenged in different cases heard by the
Court. Drawing on data provided by the Constitutional Court Database
(CCDB, Engst et al., 2019), I identified the 417 legislative provisions con-
tained in 275 federal laws adopted by the German Bundestag between 1977
and 2015, which were subsequently challenged at the GFCC.

Outcome Variable

For each legislative provision, I followed operationalizations employed by
Vanberg (2001) and recorded whether or not the GFCC struck the provision in
question. The outcome variable in my analysis is binary, with Strike = 0 indicat-
ing that the Court chose to uphold a provision, and Strike = 1 indicating other-
wise. There is little indication that the GFCC generally exercises self-restraint
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when reviewing the acts of the elected branches. Of the 417 provisions adopted
between 1977 and 2015 which were later referred for review to the GFCC, 213
provisions (51%) were eventually struck by the Court.

Explanatory Variables: Signalling Non-Compliance Threats

To evaluate support for the theoretical model’s empirically observable impli-
cations (see Figure 3), I require a measure that captures variation in lawmak-
ers’ beliefs at the policymaking stages that their proposed policy conflicts
with the constitution. Here, I turned to statements lawmakers issued during
final parliamentary debates and in voting declarations, expressing concerns
that a proposed policy would conflict with the constitution. Lawmakers often
reference testimonies from constitutional law scholars heard during commit-
tee hearings and refer to unresolved constitutional issues with legislative pro-
visions to justify their opposition to the latter. Consider the following
illustrative example of a lawmaker voicing constitutional concerns about a
federal government’s planned reform of inheritance tax law:

Christine Scheel (Greens): For today’s vote, you submitted a highly complex
piece of legislation, envisioning preferential treatment for some citizens and
disadvantages for others. I’m predicting that owing to its unconstitutionality—
this has been widely discussed in this chamber—this legislation will end up in
Karlsruhe. It doesn’t bode well for parliamentary democracy if legislation is
passed, despite knowing it fails to conform with our constitutional guidelines.®

To identify such concerns, I accessed the transcripts of the final parlia-
mentary debates of all 275 federal laws containing the challenged provisions
in my data, available through the Bundestag’s documentation system. I
restricted my attention to final plenary debates and voting declarations as
lawmakers no longer had an opportunity to alter a provision’s text at this
stage of the legislative proceeding.’ I then defined a set of keywords to search
these documents for lawmakers’ assessments of the constitutionality of legis-
lative provisions.!” Where lawmakers’ had voiced constitutional concerns, |
assessed whether the provision in question matched the provision later
reviewed by the Court and excluded concerns referring to provisions that
were not part of the case at the GFCC. Lawmakers’ concerns recorded in my
data are therefore tailored to specific provisions.!!

I then identified party affiliations of those lawmakers who had voiced con-
stitutional concerns and determined whether they served as members of the
current governing coalition or the parliamentary opposition. Figure 4 plots
distributions of the numbers of legislative provisions which had been
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Contested legislative provisions
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Figure 4. Numbers of legislative provisions contested as unconstitutional by
lawmakers of the parliamentary opposition and governing majority, 1977-2015
(N417).

contested as unconstitutional by lawmakers of the parliamentary opposition
and governing majority, respectively. Further, Table 1 provides descriptive
statistics for the counts of lawmakers voicing constitutional concerns, again
distinguishing between lawmakers of the governing coalition and lawmakers
of the opposition, as well as concerns voiced in debate statements and voting
declarations.

Unsurprisingly, Figure 4 and Table 1 show that lawmakers on the opposi-
tion benches tend to (at least publicly) voice their constitutional concerns
more frequently than their colleagues of the governing majority. Out of the
417 legislative provisions challenged at the GFCC, 102 had been considered
unconstitutional by lawmakers of the parliamentary opposition. In contrast,
only 34 of these provisions had caused concern among members of the gov-
erning coalition. Ideally, a measure of lawmakers’ prior beliefs of the uncon-
stitutionality of their policy would simply draw on the number of lawmakers
who had voiced constitutional concerns at the final stages of policymaking.
We may expect that higher values on lawmakers’ prior beliefs are captured by
higher numbers of lawmakers voicing concerns.

However, the distributions of the counts of lawmakers voicing constitu-
tional concerns (plotted in Section C of the supplementary material) present
a challenge for this strategy. While there are generally few observations with
more than three lawmakers voicing concerns, some of these observations
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Table 1. Descriptive statistics.

Mean SD Min. Max.
Debate statements (governing) 0.08 0.87 0 18
Voting declarations (governing 0.87 7.98 0 112
Debate statements (opposition) 0.54 1.33 0 9
Voting declarations 1.77 13.10 0 110

(opposition)

Note. Descriptive statistics for the number of lawmakers’ debate statements and voting
declarations referencing constitutional concerns about legislative provisions contained in
subsequently challenged federal laws, 1977-2015 (N417).

show a substantial number of lawmakers contesting the constitutionality of a
policy. For instance, in the early 1990s, more than 100 lawmakers of the
Conservative-Liberal governing coalition objected that a law’s provisions
limiting restitution claims against historic expropriations in Eastern Germany
violated constitutional rights of the proprietors of expropriated assets — provi-
sions the Court later upheld as constitutional.!? In light of the already rela-
tively small number of observations, excluding these outliers from the
analysis altogether does not appear feasible either. As the next best alterna-
tive, I consider binary variables indicating whether lawmakers had contested
the constitutionality of policy. To nonetheless capture variation in lawmak-
ers’ prior beliefs of the unconstitutionality of their proposed policies, I lever-
age information on lawmakers’ political affiliations.

We can expect that lawmakers of the governing coalition are generally
reluctant to break with party discipline and publicly accuse their political
allies of violating the constitution. Public disagreement within governing
coalitions over the constitutionality of policy provides the political opposi-
tion with opportunities to discredit the government in the eyes of the elector-
ate, as voters ‘are likely to care not only about policy but, also about process,
that is, they expect politicians and parties to play by the rules’ (Vanberg,
1998, 305). Accordingly, I expect that governing lawmakers — unlike mem-
bers of the parliamentary opposition — are less likely to employ claims of
unconstitutionality as instruments of political opportunism and voice con-
cerns when they have sufficient reason to believe that a proposed policy is in
fact incompatible with the constitution.!?

The credibility of the advice ignored by lawmakers then varies with the
sources of the claims of unconstitutionality. While the risks of adopting an
unconstitutional policy are lower when no lawmaker had voiced concerns
relative to policies contested by members of the parliamentary opposition,
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lawmakers should be most concerned about the constitutionality of their poli-
cies when concerns are voiced on both sides of the aisle. The main explana-
tory variables of interest for the analysis below are Contested by opposition
lawmaker and Contested by governing lawmaker. The variables are binary
and take on the value 1 whenever at least one lawmaker of the parliamentary
opposition and current governing coalition, respectively, contested a provi-
sion’s constitutionality, and take on the value 0 otherwise.

Note that these variables capture lawmakers’ public contestation of legis-
lative provisions’ constitutionality.!*As such, lawmakers’ choice to ignore
(credible) advice can serve as a signal to other actors, including the GFCC.
Justices at the GFCC are supported by a team of law clerks and are typically
well-informed about the legislative proceedings that produced the provisions
they review (see also McCubbins et al., 1992). Interviews conducted with
former justices and law clerks of the GFCC between May 2017 and April
2019 highlighted that the Court carefully considers the parliamentary docu-
mentation of legislative proceedings for reviewed federal laws, as compre-
hending parliament’s motives for legislating forms part of the GFCC’s
methods of interpretation.'®

To summarize, lawmakers who dismiss their political allies’ constitutional
concerns about policies signal unwillingness to let constitutional norms con-
strain their policymaking, in turn allowing the GFCC to gauge the risks of
future non-compliance when reviewing these policies. In the following, I
employ standard econometric tools to evaluate whether signals of lawmak-
ers’ non-compliant types induce the GFCC to self-restrain its review of fed-
eral laws.

Empirical Strategy

I estimate logistic regression models including the variable Strike as the out-
come variable and the variables Contested by opposition lawmaker and
Contested by governing lawmaker as the main explanatory variables of inter-
est. To account for the hierarchical structure of the data, with challenged pro-
visions nested in federal laws, all regression models include random effects,
allowing intercepts to vary across federal laws.!¢

Let N denote the number of observations (i.e. challenged provisions,
N = 417), J denote the number of federal laws (J = 275) and K denote the
number of explanatory and control variables included in the model, with the
latter further discussed below. Let X denote the N X K data matrix and 3
denote the K X 1 vector containing the regression coefficients for the explan-
atory and control variables. The N X J matrix Z then identifies the corre-
sponding federal law for each observation.!” The J X 1 vector y contains the
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random variation on the intercept a across federal laws (i.e. the random
effects). Accordingly, the N X 1 vector

n=o+Xp+Zy
7; ~N(uy,oyz) for j=1,...,J

contains the log-odds of a court strike for each challenged provision. The
probability of provision 7 being struck by the court is then defined as

exp(n,)
1+exp (77,- )

The regression allows for comparisons of the probabilities of observing
GFCC strikes across provisions with and without lawmakers signalling a
credible non-compliance threat, conditional on a variety of other observed
characteristics (i.e. the control variables). The GFCC may choose to strike a
provision either because it simply finds no violations of the constitution or
because it exercises strategic self-restraint. While it is difficult to disentangle
these motivations, the theoretical model’s comparative statics imply that the
Court should moderate its strike rate when lawmakers had signalled a credi-
ble non-compliance threat.

Provisions contested by governing lawmakers are exceptional in several
respects and potential outcomes are likely to differ for provisions with and
without such signals. Most importantly, individual governing lawmakers may
be more likely to contest government policy drafted by an ideologically het-
erogeneous coalition of political parties. At the same time, the Court is likely
to tread more carefully when reviewing policy enjoying support from law-
makers of a variety of political colours. In such scenarios, evidence of the
Court’s strategic self-restraint may as well be attributed to the Court refrain-
ing from challenging acts of a broad coalition of interests in parliament (see,
for example, Hall & Ura, 2015), rather than a governing coalition signalling
its unwillingness to sacrifice important policy objectives.

To mitigate selection bias on the coefficient for the explanatory variable
Contested by governing lawmaker, 1 therefore control for whether the federal
law containing the challenged provisions had been proposed by a coalition of
parties including both the main centre-right CDU/CSU as well as the centre-
left SPD (Cross-party proposal = 1) or not (Cross-party proposal = 0).'8

To further address the concern that the actual mechanism underlying any
evidence of the Court’s self-restraint is the broad support among lawmakers
for a legislative provision, an additional control variable would ideally con-
sider the share of lawmakers eventually voting in favour of the law contain-
ing the challenged provision. Measuring lawmakers’ support for a provision

Pr(Strike, =1) =



2466 Comparative Political Studies 55(14)

based on voting records is difficult, as the Bundestag adopts the majority of
its laws by a show of hands without an official tally of votes. Note however,
that even if such a measure existed, it would not come without its own prob-
lems. Legislative provisions harbouring constitutional violations are simply
less likely to garner broad support from lawmakers. Evidence of the Court
generally upholding provisions that enjoy broad support in parliament may
well be traced to the fact that these provisions are — at least constitutionally
— uncontroversial. By relying on a measure of lawmakers dismissing consti-
tutional concerns, my analysis sidesteps this source of selection bias.

While the theoretical model remains silent on possible changes in the
make-up of governing coalitions between the adoption of a policy and
the Court’s decision on the constitutionality of that policy, we can expect that
the effect of the signal sent by lawmakers is conditional on who controls a
governing majority at the time of the Court’s decision. If a governing coalition
had signalled a credible non-compliance threat, yet no longer controls govern-
ment when the Court hands down its decision, the effect of the signal should
weaken. Similarly, had lawmakers of the opposition voiced constitutional con-
cerns and assumed control of government office once the Court reviews the
policy, the Court should be less constrained by non-compliance concerns.
Related to this discussion, we should also expect the effect of signals sent by
lawmakers to weaken over time. In the German context, it can take years fol-
lowing a policy’s adoption before the GFCC reviews its constitutionality, and
the composition of party factions in parliament may well have changed by
then. To account for these factors, I include the control variables Author of
policy in government (1 if the governing coalition which had authored a policy
was still in office at the time of the Court’s review and 0 otherwise) and Days
passed since adoption of policy (standardized by centring and dividing by two
standard deviations) in the models estimated below.®

Finally, an additional concern is that governing lawmakers tend to contest
legislation in particular policy areas, while the GFCC’s decision-making like-
wise varies systematically across these areas. Lawmakers may be more likely
to identify ostensible constitutional violations in policy areas where an exten-
sive body of GFCC jurisprudence already exists, while the GFCC may be less
likely to add further constitutional constraints on lawmakers’ leeway to create
policy when it had detailed these constraints in numerous previous cases. |
therefore control for the Policy area the challenged provision concerned, by
recording which parliamentary committee drafted the provision in question.?

Results

I follow advice by Gelman and Hill (2007) on estimating multilevel regres-
sion models with small datasets and employ a Bayesian approach to estimate
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the models’ parameters via Markov Chain Monte Carlo sampling. I rely on
the rstanarm package for R (Goodrich et al. (2020)). I specify rstanarm’s
weakly informative default prior distributions and run four chains with 1000
warm-up iterations and 5000 sampling iterations, yielding 20,000 draAws from
the parameters’ posterior distributions. None of the parameters’ R values
exceed 1.005, well below critical thresholds defined by Gelman and Rubin
(1992).

I begin my analysis by estimating the effects of the variables Contested by
governing lawmaker and Contested by opposition lawmaker on the Court’s
decision to strike a policy. Table 2 reports the means of the estimated coeffi-
cients’ posterior distributions, along with their 95% highest probability densi-
ties (HPDs). For now, Model 1 and Model 2 include the control variables
Author of policy in government and Days passed since adoption of policy,
respectively, albeit without interaction effects. Table 2 shows that the coeffi-
cient for Contested by governing lawmaker is negative in both models (yet
not clearly distinguishable from zero in Model 1), while the coefficient for
Contested by opposition lawmaker is positive (with its 95% HPD slightly
overlapping zero in Model 2). The results indicate that the Court increases its
strike rate when lawmakers of the opposition had voiced constitutional con-
cerns at the policymaking stages, yet moderates its strike rate when lawmak-
ers of the governing majority had questioned a law’s constitutionality.

In the following, I illustrate this pattern by calculating predicted probabili-
ties and first differences across three scenarios of interest that are also found
most commonly in the data. First, I calculate the predicted probability of a
Court strike when neither opposition nor governing lawmakers had voiced
constitutional concerns (Scenario 1). I then compare this prediction to a situ-
ation in which only opposition lawmakers had voiced concerns (Scenario 2).
Finally, I calculate the predicted probability of a Court strike when both
opposition and governing had contested the policy’s constitutionality
(Scenario 3, note that instances of only governing lawmakers voicing con-
cerns are relatively uncommon in the data). Given the random effects bear on
the results, I calculate average marginal predicted probabilities indicating the
average change in the probability of observing Strike = 1 across all groups
(i.e. federal laws) while manipulating values on the explanatory variables of
interest.”!

Figures 5 and 6 show that the probability of observing the Court striking a
policy is on average 10 percentage points higher in Scenario 2 relative to
Scenario I —the Court is more likely to strike policies when a political major-
ity had ignored constitutional warnings by opposition lawmakers relative to
policies which had not been contested by any lawmaker. Turning to the com-
parison between Scenario 3 and Scenario 2, Figures 5 and 6 show that the
Court is on average roughly 21 percentage points less likely to strike a policy
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Table 2. Regression coefficients.

Model | Model 2
Mean 95% HPD Mean 95% HPD
Contested by -1.00 [-271;0.12] -1.16 [-232-0.11]
governing lawmaker
Contested by 0.94 [0.13; 1.83] 0.54 [-0.11;1.25]
opposition
lawmaker
Author of policy in -0.89 [-1.94;0.15]
government
Days passed since 0.24 [-0.30;0.77]
adoption of policy
Cross-party proposal 0.63 [ -0.22; 1.55] 0.66 [-0.19; 1.56]
Observations 417 417
Number of groups 275 275
(federal laws)
Var: Intercept (federal 0.23 0.23
laws)

Note. Outcome variable is the Court’s decision to strike the challenged provision. Coefficient
estimates are posterior means along with 95% highest probability densities. All models include
fixed-effect controls for policy areas (not shown) and random effects allowing intercepts to
vary across federal laws (J = 275).

Predicted probabilities of Strike = 1

1.0

Predicted probability
04 06
|
-
——

0.2

Figure 5. Predicted probabilities of court strikes across scenarios with varying
values on the variables Contested by opposition lawmaker and Contested by governing
lawmaker. Predictions are based on coefficients of Model 2 (N417).
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Figure 6. Distribution of the first differences in average marginal predicted
probabilities.

when a policy had been contested by both opposition and governing lawmak-
ers relative to a policy contested by opposition lawmakers only.

The results of the empirical analyses reported here are as substantively
interesting as they are counter-intuitive. Assuming that governing lawmakers
had expressed genuine, well-founded concerns about a provision’s constitu-
tionality, we would expect the Court to be even more likely to strike it as
unconstitutional. Instead, the evidence suggests that the Court moderates its
strike rate when lawmakers from both sides of the aisle had voiced constitu-
tional concerns about a policy.

The theoretical model introduced above provides an explanation for this
pattern: Lawmakers dismissing advice that their policies are unconstitutional
signal a credible non-compliance threat to the Court. Knowing that confron-
tations with the judiciary may turn out costly for themselves as well, lawmak-
ers’ choice signals that they are prepared to bear these costs and unwilling to
sacrifice policy objectives despite anticipating the Court’s constitutional
review. Consistent with expectations that courts seek to avoid frequent
clashes with lawmakers prepared to challenge their authority (Carrubba et al.,
2008; Carrubba & Zorn, 2010; Clark, 2009; Larsson & Naurin, 2016), the
empirical evidence presented here suggests that the GFCC then strategically
self-restrains its exercise of constitutional review.

Interaction effects

In the final part of the analysis, I consider extensions of Models 1 and 2 pre-
sented above. I now interact the variables Author of policy in government
(Model 3) and Days passed since adoption of policy (Model 4) with both
main explanatory variables Contested by governing lawmaker and Contested
by opposition lawmaker. As described above, the intuition here is that the
effect of the signal on the Court’s (strategic) decisions should be conditional



2470 Comparative Political Studies 55(14)

GFCC strike
Author of policy in government —
Contested by governing lawmaker — —0—3—
Contested by opposition lawmaker — :—.—

Author of policy in government x
Contested by governing lawmaker

Author of policy in government x
Contested by opposition lawmaker

[ T T T T T T T T T I T T T T T T T T T 1
-50 -40 -30 -20 -1.0 0.0 1.0 2.0 3.0 4.0 5.0

Posterior means with 95% HPDs

Figure 7. Coefficients for Model 3 (N417). The model includes fixed-effect
controls for Policy area and Cross-party proposal as well as random effects across
federal laws.

on whether the lawmakers who had signalled a non-compliance threat still
control government office at the time of the Court’s review.

In light of the relatively small number of observations, in particular obser-
vations with Contested by governing lawmaker = 1, including interaction
effects is not without issues. Inferences for some scenarios will now be based
on an even smaller number of observations. Nonetheless, the analyses pro-
vide at least exploratory insights into empirical patterns we should observe if
the theoretical model accurately captures the strategic behaviour of courts
and lawmakers.

Figure 7 and Figure 8 plot the logistic regression coefficients for
Models 3 and 4. Figure 7 shows that the only coefficient in Model 7 that is
positive and distinguishable from zero is the main effect for Contested by
opposition variable. When a governing majority which had ignored the par-
liamentary opposition’s constitutional concerns no longer controls govern-
ment office once the Court issues its decision, the Court is more likely to
strike a policy as unconstitutional. The coefficient for the interaction between
Author of policy in government and Contested by opposition lawmaker is dif-
ficult to interpret given it is based on only five observations.

Turning to the interaction between Author of policy in government and
Contested by governing lawmaker, the coefficient for the interaction term is
negative, which would suggest that the moderating effect of lawmakers
ignoring credible constitutional warning signs on the Court’s strike rate is
stronger when the signal’s senders are still controlling a governing majority.
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Figure 8. Coefficients for Model 4 (N417). The model includes fixed-effect
controls for Policy area and Cross-party proposal as well as random effects across
federal laws.

However, uncertainty in the coefficient estimate is very high, which is unsur-
prising given that governing coalitions which had ignored political allies’
constitutional concerns were still in office at the Court’s review in only 18
instances.

A somewhat clearer picture emerges for Model 4. Figure 8 plots the coef-
ficients for Model 4, showing that the main effect for the variable Contested
by governing lawmaker is negative, while its interaction with the variable
Days passed since adoption of policy is positive. The reverse pattern holds
for the interaction between the variables Contested by opposition lawmaker
and Days passed since adoption of policy: The main effect is positive and the
coefficient for the interaction is negative. While the wide uncertainty inter-
vals for the coefficients are again unsurprising given the relatively small
number of observations for some of the scenarios, results from Model 4 pro-
vide tentative evidence suggesting that the signalling effects of lawmakers’
choices at the policymaking stage weaken over time.

Discussion and Conclusion

Existing literature has shown that courts reviewing the acts of the legislative
and executive branches are hamstrung by an enforcement problem and con-
cerned about maintaining their institutional integrity when they come under
pressure from the elected branches (Carrubba, 2009; Vanberg, 2005; Hall,
2014; Clark, 2010). In this article, I show that this feature of systems of



2472 Comparative Political Studies 55(14)

separation-of-powers allows lawmakers to push constitutional boundaries to
their policymaking. Not all lawmakers are risk-averse and prepared to sacri-
fice important policy objectives out of concerns that their policies will be
struck by a court. The formal model introduced in this article shows that
lawmakers who pursue evidently unconstitutional policies credibly signal
their resolve to challenge judicial authority and constitutional boundaries to
their policymaking. Because courts are keen to avoid all too frequent bruising
clashes with the elected branches, we should expect to see courts show defer-
ence when lawmakers signalled their resolve. The evidence from the German
Federal Constitutional Court’s review of federal law presented here is consis-
tent with the formal model’s comparative statics. The empirical analysis sug-
gests that the Court moderates its strike rate of federal laws when lawmakers
had previously dismissed their political allies’ constitutional concerns.

Despite covering more than three decades of the German Federal
Constitutional Court’s jurisprudence on the constitutionality of federal law,
key findings of the empirical analysis are driven by a relatively small number
of legislative provisions, which had been contested by governing lawmakers.
The small number of such observations in itself is neither unexpected nor is
it inconsistent with the empirical implications of the theoretical model. We
have reason to expect that lawmakers are prepared to flout constitutional con-
straints on their actions only when the value of their pursued policies out-
weighs the costs of evading compliance with court decisions. In the German
case, where the Court enjoys widespread support among the public (and
hence, the electorate), it is reasonable to expect that these instances are lim-
ited to a smaller number of key policy objectives. For instance, lawmakers of
the governing majority unsuccessfully contested the constitutionality of
reforms of asylum regulations in the early 1990s in the wake of the conflict
in former Yugoslavia, the strengthening of law enforcement’s competences to
combat modern international terrorism after the bombings in Madrid and
London in 2004 and 2005, and authorizations to grant financial aid to ailing
EU member states to preserve the stability of the EU’s currency union during
the euro-crisis.

Further, neither the theoretical model nor the empirical evidence presented
here imply that courts will always shy away from challenging lawmakers
over such significant yet constitutionally controversial policy reforms.
However, just as prudent lawmakers anticipate constitutional review, courts
are well-aware that the faithful implementation of their decisions relies on the
cooperation of the elected branches and that frequent intervention on key
policies increases the likelihood of backlash and non-compliance. The
article’s central claim is that lawmakers’ dismissal of advice on the
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unconstitutionality of their policies helps courts to solve their dilemma of
knowing which of their decisions will push lawmakers to lash out and risk
non-compliance and thus to effectively manage their reliance on the elected
branches for the efficacy of their judgements (Hamilton, 1961).

This claim has implications for an ongoing normative debate on the judi-
cialization of policymaking. Some scholars have cautioned against a govern-
ment through all-powerful courts, ‘thwarting the will” of the representatives
of the people (Bickel, 1986; Friedman, 2002; Stone, 2000). In this article, I
show that courts’ compliance dilemma allows lawmakers to pursue — and
implement — policies courts would otherwise prefer to strike. This dynamic is
born out of the institutional design of systems of checks and balances.
Madison (1961) observed that to ensure the functioning of such systems,
‘ambition must be made to counteract ambition’, and this logic applies to
courts as well. In other words, what may appear as lawmakers’ provocation
of confrontation with courts is ultimately an observable implication of a sys-
tem of separation-of-powers at work, albeit one that raises questions to what
extent courts can stop lawmakers determined to prioritize policy over consti-
tutional concerns in their tracks.
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Notes

1.

See statement delivered by Prof Dr. Hansjorg Geiger on the draft Act on
Prevention by the Federal Criminal Police Office of Threats from International
Terrorism at the German Bundestag’s Committee for Internal Affairs,
September 15, 2008, Innenausschuss: A-Drs 16(4)460 H, http://webarchiv.
bundestag.de/archive/2009/0626/ausschuesse/a04/anhoerungen/Anhoerung15/
Stellungnahmen SV/Stellungnahme 08.pdf (accessed February 10, 2019).
I assured my interviewees that I would reference evidence from our conversa-
tions in ways that would guarantee their anonymity. All statements are translated
from German. Further details are discussed in the supplementary material.
The distinction between the payoffs for the two types of lawmakers captures the
costs of non-compliance, which are not explicitly modelled here. The model’s
assumption is that if faced with the choice of complying with a court order or not,
unlike a compliant lawmaker, the non-compliant lawmaker strictly prefers not to
comply. b
Note that the threshold i . decreases with the costs the lawmaker expects
E
to pay should the court strike her policy, ¢, but increases with the compliant
lawmaker’s valuation of the policy b;. Put simply, the more the compliant law-
maker’s valuation of the policy outweighs the costs she faces from a court strike,
the more likely it is that she will always adopt the policy (i.e. the threshold moves
to the right in Figure 2).
Whenever the compliant lawmaker has sufficient reason to expect that the
court will strike her policy, she adopts the policy nonetheless with probability
pk
a(l-p
makers can be bolder and are less likely to auto-limit in political environments
where courts are generally more likely to expect to face non-compliant lawmak-
ers (i.e. higher values on the parameter p), when courts can be expected to care
less about the policy at hand (i.e. lower values on the parameter a) and when
courts face higher costs from clashes with non-compliant lawmakers (i.e. higher
values on the parameter k).
See BVerfG, Judgment of the Second Senate of 04 May 2011 — 2 BvR 2365/09
— paras. 1-178.
Replication files for the analyses presented in the following are available at the
CPS Harvard Dataverse archive, see Schroeder (2022).
Translated from German, excerpt from the second reading of the 2008 Act
Reforming Inheritance and Valuation Tax in the German Bundestag, 27
November 2008, 2. Beratung: BT-PIPr 16/190, http://dipbt.bundestag.de/dip21/
btp/16/16190.pdf (accessed November 1, 2018).
The Bundestag typically holds three readings on federal legislation, with final
plenary debates taking place at the second reading immediately followed by vot-
ing procedures in the third reading without debate. To count lawmakers’ consti-
tutional concerns, I generally referred to transcripts of plenary debates (including

r= and auto-limits otherwise. The model suggests that compliant law-
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10.

I1.

12.

13.

14.

15.

16.

17.

19.

20.

voting declarations) in the second reading. However, where lawmakers continued
the debate into the third reading, transcripts from the third reading were included.
Further, where federal legislation was adopted after a conciliation committee had
submitted a revised draft after the upper chamber’s rejection of the original draft,
I only considered the Bundestag’s debate transcripts concerning the revised draft.
The list of keywords included the stemmed German terms for constitutional-
ity (verfass), constitutional (or fundamental) rights (grundrech) and the German
constitution, the Basic Law (grundge).

The supplementary material discusses the coding procedure in detail, along with
several illustrative examples.

See BVerfG, Judgment of the First Senate April 1996 — 1 BvR 1452/90 — paras.
1-116

Evaluating the sincerity of constitutional concerns voiced by lawmakers of either
the parliamentary opposition or the governing coalition is inherently difficult.
Even governing lawmakers may instrumentalize public displays of constitutional
concerns for political gains when constituent interests provide incentives for
lawmakers to take a stand against government policy. The supplementary mate-
rial offers a closer look at the affiliations of the lawmakers who had contested
government policies’ constitutionality.

Observations were the variable Contested by governing lawmaker takes on the
value 0 capture one of two scenarios. One the one hand, no governing lawmaker
may have had constitutional concerns about the provision in question. On the
other hand, governing lawmakers may have had constitutional qualms but chose
not to make their concerns public, and the variable is therefore likely to miss
actual instances of disagreement over the constitutionality of policy within gov-
erning coalitions.

Further details on the interviews conducted with justices and law clerks at the
GFCC are provided in the supplementary material.

An alternative to the partial-pooling approach of a multilevel analysis involv-
ing random variation on the intercept across federal laws would be a complete-
pooling approach, ignoring differences between federal laws. The supplemen-
tary material provides complete-pooling estimates for the main regression mod-
els discussed here for reference.

Each column of the matrix Z is a binary variable indicating whether the federal
law contained the challenged provision or not.

The CDU/CSU and SPD either legislated together as part of a so-called grand
coalition (accounting for 38 provisions in my data), or as one of them jointly
drafted a policy proposal with the governing coalition while serving in the oppo-
sition (accounting for 22 provisions in my data).

The coalition government which authored the reviewed legislative provision was
still in office in 57 observations, and had left office in 360 instances.

Based on the policy assignments of parliamentary committees I identify 11 pol-
icy areas: economy/business, education/research, environment, family, health-
care, interior, labour/social insurance, public finances, rights, transport/public
infrastructure and a residual category other.
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21. Specifically, I hold an independent variable of interest k£ in the data-matrix X
constant at a specific value x to create the matrix X,. Let B denote a matrix
containing fixed-effect coefficient estimates and I' denote a matrix containing
random-effect coefficient estimates from the Bayesian model’s sampling itera-
tions. I then calculate H, = o + X,B + ZI". The matrix H, contains the predicted
log-odds for each sampling iteration across the observations in X. I transform

H.
exp ( ’) . I then calculate the

these into predicted probabilities through Af =
1+exp (H ; )

expectation of average marginal probabilities across the sampling iterations and
their 2.5th and 97.5th percentiles.
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